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CONTRACTING LAW AMENDMENTS

The purpose of this law is to increase economic benefits for the Nation and members of the
Nation by providing for the maximum utilization of Indian workers and businesses on projects
of the Nation which occur on or near the Reservation.

The amendments to the Indian Preference in Contracting law will:

1. Update the definition of tribal corporation to include any corporation chartered and/or
wholly owned by the Nation;

2. Raise the threshold for when Indian Preference applies to contracts from $1,500 to $3,000;

3. Redefine joint ventures and permit joint ventures to qualify for Indian Preference on a pro-
ject-specific basis;

4. Set a new timeline for Indian Preference Office to review contracts; and

5. Clarify the Indian Preference Office’s authority to develop a fine and penalty schedule for
violations of this law, to be approved by the Oneida Business Committee by resolution.

PUBLIC COMMENTS PERIOD CLOSES MONDAY, DECEMBER 30, 2019

During the Public Comment Period, anyone may submit written comments. Comments may be
submitted to the Oneida Nation Secretary’s Office or the Legislative Reference Office in person, by U.S.
mail, interoffice mail, or e-mail.

PROVIDING EFFECTIVE PUBLIC COMMENTS

Providing public comment is an important way to make your voice heard in de- .Q?C;EJ -29) @QQQ
cision making. Public comments can strengthen a decision or provide different 'ﬁ‘" ( -l
perspectives. The Legislative Operating Committee wants to hear from you! |

READ THE PUBLIC MEETING MATERIALS: Before you provide com-

ments familiarize yourself with the legislation. A public meeting packet is made for every public
meeting and it includes 1) a notice with the date, time, location, 2) a draft of the proposed legislation,
and 3) a plain language review of the legislation and its impact on the Oneida Nation.

PREPARE YOUR COMMENTS: When you are familiar with the legislation, start to prepare com-

J ments. The LOC is responsible for reviewing every comment received. To get your message across

. effectively, frame your comment clearly and concisely. Here is an example of how to create an effec-
tive comment:

Least Effective Comment More Effective Comment Most Effective Comment

Indian preference is a great bene- We should look at increasing the | In section 502.6-9 the Indian pref-
fit for members of the Nation. Indian Preference benefit that is erence percentage discount of 5%
applied to contracts. that is applied to non-construction
contracts should be increased to

8%.
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AMENDMENTS TO
INDIAN PREFERENCE IN CONTRACTING
LEGISLATIVE ANALYSIS

SECTION 1. EXECUTIVE SUMMARY
REQUESTER: SPONSOR: DRAFTER: ANALYST:
Ernie Stevens 11 Ernie Stevens 11 ClorissaN. Santiago Brandon Wisneski

= Toupdatethedefinition of tribal corporation to include any corporation chartered
and/or wholly owned by the Nation;

= Toraisethethresholdto apply Indian Preference from one thousand five hundred
dollars ($1,500) to three-thousand dollars ($3,000) for any contracts entered into
by the Nation;

= To permit joint ventures to qualify for Indian Preference on a project-specific
basis;

= Set anew timeline for Indian Preference Office to review contracts;

= Clarify the Indian Preference Office's authority to develop a fine and penalty
schedule for violations of this law, to be approved by the Oneida Business
Committee by resolution.

To establish an Indian Preference Office and increase economic benefits for the

Nation and members of the Nation by providing for the maximum utilization of

Indian workers and businesses on projects of the Nation which occur on or near the

Reservation [5 O.C. 502.1-1].

Indian Preference Office, Purchasing Department, Oneida Judiciary, Oneida Police

Department, Oneida Licensing Department, Corporations chartered and/or wholly

owned by the Nation, and any department or entity of the Nation that enters into

projects or contracts greater than $3,000.

Open Records and Open Mestings law, Vendor Licensing law, Personnel Policies

and Procedures; |ndependent Contractor Policy, Travel and Expense Policy.

A public meeting has not yet been held.

A fiscal impact statement has not yet been requested.

SECTION 2. LEGISLATIVE DEVELOPMENT

A. The Nation's Indian Preference in Contracting law was adopted on July 29, 1998 and most recently
amended on March 27, 2013. The purpose of thislaw is to increase economic benefits for the Nation
and members of the Nation by providing maximum utilization of Indian workers and businesses on
projects of the Nation. The Nation's Indian Preference Office is responsible for monitoring and
enforcing Indian Preference in contracting.

B. Thislaw was added to the LOC’s Active file List on April 17, 2019 at the request of Councilmember
Ernie Stevens|11. The original intent of the amendments was to update the definition of “tribal entity.”
Since that time, a work group of representatives from relevant entities and departments have met to
review the law. Many of the proposed amendments reflect the feedback and suggestions of this work

group.
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SECTION 3. CONSULTATION AND OUTREACH

A.

Representatives from the following departments or entities of the Nation participated in the
development of this law and legislative analysis: Indian Preference Office, Purchasing Department,
Law Office, Community and Economic Development Division, and Oneida ESC Group.

The following laws of the Nation were reviewed in drafting this analysis: Open Meetings and Open
Records law, Vendor Licensing law, Personnel Policies and Procedures, Independent Contractor
Policy, Travel and Expense Policy, Layoff Policy, Furlough Policy, Oneida Nation Law Enforcement
Ordinance.

SECTION 4. PROCESS
A. Thusfar, thislaw has followed the process set forth in the Legidative Procedures Act (LPA).
B. Thelaw was added to the Active Files List on April 17, 2019.

C.

At the time this legidative analysis was developed, the following work meetings had been held

regarding devel opments of these amendments and legidlative analysis:

=  May 20, 2019 Work Meeting: LOC, Indian Preference, Purchasing, Oneida ESC Group.

= Juneb5, 2019 Work Meeting: LOC.

=  June 6, 2019 Work Meeting: LOC.

= July 25, 2019 Work Meeting: LOC, Law Office, Indian Preference, Purchasing.

= September 26, 2019 Work Meeting: LOC, Indian Preference, Purchasing, Community Economic
Development.

= October 21, 2019 Work Meeting: Indian Preference, Community Economic Development.

= October 24, 2019 Work Meeting: LOC.

SECTION 5. CONTENTS OF THE LEGISLATION

A

Definition of Tribal Corporation. TheIndian Preferencelaw appliesto tribal corporationsto the extent

that those corporations enter into contracts with the Oneida Nation [5 O.C. 502.6-1(b)]. Previously, the

definition of tribal corporation was “a corporation chartered by the Oneida Tribe of Indians of

Wisconsin pursuant to the Constitution and Bylaws of the Oneida Tribe.” This definition has been

updated to “a corporation chartered and/or wholly owned by the Nation pursuant to the Constitution

and Bylaws of the Oneida Nation” [5 O.C. 502.3-1(ee)].

= Effect. Some of the corporations owned by the Nation are chartered in other states. For example,
Oneida ESC Group isincorporated in the state of Nevada, but wholly owned by the Oneida Nation.
This updated definition clarifies that this law will apply to all of the Nation’s corporations
regardless of where they are chartered, organized or incorporated.

Chart 1. List of Oneida Nation Corporations.

Tribal Corporation

Oneida Airport Hotel Corporation Chartered by Oneida Nation.

Bay Bancorporation Incorporated under W1 Business Corporation law.
Wholly owned by Oneida Nation.

Oneida ESC Group, LLC Limited liability company (LLC) organized under

Nevada law. Wholly owned by Oneida Nation.
Oneida Golf Course Enterprise Corporation Chartered by Oneida Nation.

Oneida Seven Generations Corporation. Chartered by Oneida Nation. Currently in the
process of being dissolved.
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B. Joint Ventures. Joint ventures will now qualify for Indian Preference on a project-specific basis.

=  What is a Joint Venture? A “joint venture” is a one-time grouping of two (2) or more entitiesin a
business undertaking [5 O.C. 502.3-1(v)]. A joint venture is a short-term partnership where each
party jointly undertakes a transaction for mutual profit. Each member of the joint venture
contributes assets and shares risk [Cornell Law Legal Information Institute (LII)]. For example,
two companies may form ajoint venture to bid on a construction project that they otherwise would
be unable to complete on their own.

= Joint Ventures Now Eligible for Indian Preference. Previoudly, joint ventures were not eligible to
receive Indian Preference. These amendments will permit joint ventures to receive Indian
Preference on a project-specific basis [5 O.C. 502.5-8]. In other words, the joint venture will only
receive Indian Preference for the specific project they are bidding on. Because joint ventures are
typically a short-term partnership, any future joint venture will need to reapply for Indian
Preference each time they bid on a project.

= Effect. Entities that form joint ventures to bid on projects will now qualify for Indian Preference
assuming they meet all other requirements of this law.

C. Threshold to Apply Indian Preference. Currently, the Indian Preference law applies to al of the

Nation’'s contracts over $1,500 except where prohibited by law or grant funding requirements. These

amendments raise this threshold. Now, the Indian Preference will only apply to the Nation’s contracts

over $3,000 [5 O.C. 502.6-1].

= Justification. This change was made at the recommendation of the Purchasing Department to match
the Nation’s current procurement threshold. The Nation’s procurement policy requires three bids
for any contract or purchase over $3,000. Setting both the Indian Preference and three-bid
thresholds at $3,000 will make both policies easier to implement for the Nation. Purchasing aso
explained that most Indian Preference vendors bid on projects above $3,000, such as construction
projects. Therefore, Purchasing Department predicts that the higher threshold will have minimal
impact on most Indian Preference vendors.

= Effect. Indian Preference will only apply to contracts greater than $3,000. Any vendors bidding on
projects between $1,500 and $2,999 will no longer receive Indian Preference.

. New Timeline for Indian Preference Office to Review Contracts. The current Indian Preference law

aready requiresthat projects must be submitted to the Indian Preference Office for review before being

posted or announced for bids. However, the current law does not include a timeframe for the Indian

Preference office to complete this review.

= New Timeline. These anendments add a new timeline for when the Indian Preference office must
complete this review. Now, the Indian Preference Office must complete their review within five
(5) business days [5 O.C. 502.6-4]. The intent is to ensure that projects can be posted in atimely
manner.

Fine and Penalty Schedule for Indian Preference Violations. The current Indian Preference law

already authorizes the Indian Preference Office to develop and the Business Committee to approve a

fine and penalty schedule for violations of this law. However, no fine and penalty schedule has been

adopted.

= Changes. Previously, thislaw stated that fine amounts must be no less than $100 and no more than
$1,000. These amendments remove this limitation. In addition, the amendments aso specify that
the fine amounts will be adopted by the Business Committee by resolution. [5 O.C. 502.9-5(a)(4)].
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F. Minor Drafting Changes. Minor drafting changes have been made throughout the law, such as
changing “Tribe” to “Nation” or moving the order of existing sections.

SECTION 6. EFFECT ON EXISTING LEGISLATION

A. References to the Other Laws of the Nation: The following laws of the Nation are referenced in this
law. These amendments do not conflict with any of the referenced laws.

Open Records and Open Meetings law. In accordance with the Nation's laws and policies
governing open records, general, non-proprietary and non-private information provided for the
purposes of acquiring certification shall be considered open records and available for public
inspection. [5 O.C. 502.5-7 and 502.9-3(c)(2)].

Personnel Policies and Procedures. In the execution of employment duties and in accordance
with the Nation’ s laws and policies governing employment, employees of the Nation shall follow
this law in following contracting and bidding procedures for the Nation or entities of the Nation
[5 O.C. 502.6-7].

Vendor Licensing. All contracts this law applies to must include reference to the Nation's laws
governing vendor licensing and provide the contracting parties with directions on how to access
that document [5 O.C. 502.6-8(c)].

B. Other Laws that Reference Indian Preference in Contracting: The following laws of the Nation
reference Indian Preference in Contracting. These amendments do not conflict with any of the
referenced laws.

Independent Contractor Policy. “Itis... the policy of the Tribe that the order of preference, as set
out in the Tribe' s Indian Preference law, be used in the selection of independent contractors’ [5
0.C. 503.1-2(b)].

Travel and Expense Policy. In regard to business expenses, “Considerations should be given to
patronizing tribally owned business and Indian Preference vendors certified by the Compliance
division” [2 O.C. 219.9-4(f)].

Judiciary Canons of Judicial Conduct. ““Nothing in these canons shall be construed as prohibiting
aJudge from affiliating with, using the facilities of, or attending events sponsored by organizations
that support Native American issues, exercise tribal or Indian Preference...” [8 O.C. 802.3.2.2].

C. Other Laws that Reference Indian Preference in Hiring: The following laws of the Nation reference
Indian Preference as it relates to the Nation’s hiring process. The standards set in this law do not apply
to preference “as applicable to employees hired through the Nation's HRD or pursuant to an
employment contract” [5 O.C. 502.6-2(a)]. The Nation’s Indian preference in hiring processis located
in Section 111 of the Nation's Personnel Policies and Procedures. These amendments do not conflict
with any of the referenced laws.

Layoff Policy. “The Oneida Tribe recognizes Indian preference in the devel opment of layoff SOPs.
Indian preference as used in this policy shall mean a preference granted to retain the Oneida
member employee when all other things being equal with non-member employees. Provided that,
a manager may identify critical positions within the business unit which shall not be subject to
Indian Preference” [2 O.C. 207.4-1].

Furlough Policy. “Indian preference may not be used as a consideration in identifying employees
to be furloughed” [2 O.C. 205.5-4].

Oneida Nation Law Enforcement Ordinance. “The following positions shall be held only by
members of the Oneida Tribe: Police Chief, Assistant Chief, Police Lieutenant or Sergeant,
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134 Conservation Director, Assistant Conservation Director... All other positions and appointments
135 shall be subject to the Indian Preference rules of the Oneida Tribe” [3 O.C. 301.5-3(d)].

136

137 SECTION 7. ENFORCEMENT AND ACCOUNTABILITY

138  A. Enforcement. The Nation’s Indian Preference Office is authorized to enforce thislaw [5 O.C. 502.4-1

139 502.9-5]. In addition, the Oneida Police Department is authorized to enforce ordersissued by the Trial
140 Court, such as cease-and-desist orders [5 O.C. 502.9-8].
141

142 SECTION 8. OTHER CONSIDERATIONS
143  A. Fine and Penalty Schedule. At the time this analysis was drafted, the Indian Preference Office is

144 developing afine and penalty schedule for consideration by the Oneida Business Committee. The LOC
145 intends to bring a proposed fine and penalty resolution to the Business Committee at the time these
146 amendments are up for adoption.
147  B. Fiscal Impact. A fiscal impact statement has not yet been requested.
148 = Under the Legidative Procedures Act, afiscal impact statement isrequired for all legislation except
149 emergency legidlation [1 O.C. 109.6-1].
150 = A fiscal impact statement shall be submitted by agencies as directed by the Legidative Operating
151 Committee and may be prepared by any agency who may receive funding if the legidation is
152 enacted; who may administer a program if the legidation is enacted; who may have financial
153 information concerning the subject matter of the legislation; or by the Finance Office, upon request
154 of the Legidative Operating Committee [1 O.C. 109.6-1(a and b).].

155
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Laws concerning the hiring of the Oneida People
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INDIAN PREFERENCE IN CONTRACTING
502.1. Purpose and Policy 502.6. Application of Indian Preference to Contracts
502.2. Adoption, Amendment, Conflicts 502.7. Compliance Agreements
502.3. Definitions 502.8. Skills Bank and Qualified Trades Workers
502.4. Jurisdiction 502.9. Investigations and Enforcement

502.5. Certification of Entities

502.1. Purpose and Policy
502.1-1. Purpose. The purpose of thislaw isto establish an Indian Preference Office and increase
economic benefits for the FribeNation and Frbal-members of the Nation by providing for the
maximum utilization of Indian workers and businesses on Fribal-projects of the Nation which
occur on or near the Reservation.
502.1-2. Policy. Itisthe policy of the Tribe:
{a)—FeNation to ensure that Indian preference provisions are applied fairly in all situations
and in such away that reflects the intent of thislaw; and
{b)—Fe to undertake reasonabl e efforts to ensure that all entities that enter into contracts with or on
behalf of the TribeNation utilize the labor force of Indian workers and businesses by applying
Indian preference in all aspects of fulfilling that contract, including but not limited to: hiring,
training, business opportunities, labor and/or professional services, and the supply of materials.

502.2. Adoption, Amendment, Conflicts
502.2-1. Thislaw is adopted by the Oneida Business Committee by Resolution BC-03-27-13-B

and shall-be effective immediately-.amended by resolution BC- - - -

502.2-2. Thislaw may beamendedpupsuankte%hepreeedw&sse&e%mlﬂbaHaw r repealed by
the Oneida Business Committee and/or-the-Oneida General Triba Council pursuant to the

procedures set out in the L egislative Procedures Act.

502.2-3. Should a provision of thislaw or the application thereof to any person or circumstances
be held asinvalid, such invalidity shall not affect other provisions of thislaw which are considered
to have legal force without the invalid portions.

502.2-4. Inthe event of aconflict between a prowson of this Iaw and aprowson of another Iaw
the provisions of this law shall control A A '

50.C. 502 - Page 1
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502.3. Definitions
502.3-1. This section shall govern the definitions of words and phrases used within this law. All
words not defined herein shall be used in their ordinary and everyday sense.

a8 (a) “Agent” means one who acts relative to a fiduciary relationship to another; a
person authorized to negotiate and/or transact business on behalf of an entity.

by (b) “Bid” means an offer to execute a specified job or jobs within a prescribed time
and not exceeding a proposed amount, and includes both offersthat become legally binding
upon acceptance, and nonbinding or informal quotes.

{e} (c) “Bid shopping” means the practice of divulging a contractor’s or subcontractor’s
bid to other prospective bidders before the award of a contract, in order to secure a lower
bid.

(e (d) “Broker” meansanintermediary; an independent contractor employed to negotiate
business between a buyer and seller for compensation.

(e) “Business day” means Monday through Friday from 8:00 a.m. to 4:30 p.m., excluding
holidays recognized by the Nation.

{e) (f) "Certification” means verification by the Indian Preference Office that an entity
meets al the requirements necessary to qualify for Indian preference in accordance with
thislaw.

&) (g) “Certlfled entlty” means an entlty that has recelved certlflcatlon as an Indian-
owned business from the Indian Preference Office.

50.C. 502 — Page 2
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“Tribal-(h) “Compliance agreement” means a binding agreement, negotiated between the
Indian Preference Office and a contractor identifying specific Indian preference-related
reguirements for a project.

(i) “Construction contract” means any contract issued to build, repair, or remodel
structures, and includes subcontracts and other construction agreements.

(1)_“Contractor” means one who entersinto a contract.

(k) “Corework crew” meansthe minimum amount of the contractor’ skey employees, who
perform acritical function such that an employer would risk likely financial damage or |0ss
if that task were assigned to a person unfamiliar with and/or untrained in the employer’s
procedures and routines, that are essential to start up and continue work on a project.

(D _“Employee” means any person that performs services and/or labor for an employer in
exchange for compensation.

(m) “Employer” means any entity”-means, except the Nation, that controls and directs an
employee under an express or implied contract of employment and is obligated to pay
salary or wages in compensation.

(n) “Enterprise’” means any internal operation owned and operated by the Nation that
generates revenues through its core business functions, including but not l[imited to, Oneida
Gaming, Oneida Retail, and Oneida Printing.

(0) “Entity” means any person, sole proprietor, partnership, corporation, franchise,
governmental body, or any other natural or artificial person or organization. The termis
intended to be as broad and encompassing as possible to ensure this law covers all
Fribalemployment and contract activities within the jurisdiction of the Nation.

2} (p) “Entities of the Nation” means all programs, departments, boards, committees,

commissions and smllar business units of the Natlon but shall not mean Trlbal

e (" Front” means a business entity that is strategically structured, financed, operated

or staffed such asto unfairly take advantage of Indian preference as granted under this law.

p} (N “Indian” means an enrolled member of any federally-recognized Indian tribe.

{e} (9)“Indian-owned business’ means an entity which is majority owned and managed

by an Indian.

) (t) "Indian preference’” means preference for Indians, regardless of tribal affiliation,

in all aspects of employment and contracting.

s (U “Internal service” means any service provided for free or at cost for the

FribeNation and includes but is not limited to such services as certain types of advocacy

or representation, mail delivery and pick up, grant writing or assistance, tourism initiatives,

Human Resource assistance and technlcal support

H—(v) “Joint venture” means a

by an Indian.

Loy Slovopncneel enne g ON@e e S e eares el oo e o oo

weu#d—nsle%ely—ﬁnanekal—damagetl me qroupl ng of two (2) or tess-H-that-task—were
Ay Hedmore entities in the-employer-s

4 (w) “Lowest responsible bidder” means a bidder who, after any Indian preference
discounts are applied, submits the lowest bid and is considered to be fully responsible and
gualified to perform the work for which the bid is submitted.

{w) “Office(x) “Nation” means the hadian-Preference Office-or-its-designee:
9 “Oneida™meansthe OnetdaTribe of- Hdians-ef-Wisconsin Nation.

50.C. 502 — Page 3
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“Outsodree(y) “Non-construction contract” means te-ebtain-geods-er-any contract other
than a service-from-a-third-party—astead-ofhavingconstruction contract, and includes

subcontracts and other agreements.

&9 (2) "Project” means any effort whereby the Nation or an entity of the Nation contracts
for labor and/or goods or services be-provided-from-within-the Tribe-by-aFribal-entity-or
Fribal—enterprisethat will support or benefit any aspect of the Nation’s government,

holdings, infrastructure, workplace, economy or community.

2z (aq) “Qualified trades worker” means a skilled worker qualified to perform
services for the trade in which the person is trained, and includes general laborers.

{aa) (bb) “Reservation” means al the lands within the exterior boundaries of the
Reservation of the Oneida Tribeof-tndians-of \WisconsiaNation, as created pursuant to the
1838 Treaty with the Oneida, 7 Stat. 566, and any lands added thereto pursuant to federal

{ee) (co) “ Subcontractor” means atrade contractor, who is awarded a contract for the
supply of services pursuant to a construction agreement, or ajunior or secondary contractor
who performs some or al of the pri me contractor s contractual obligations.

(dd) “Tr|aI Court” means the Trlal Court of the One| da Natlon Judlc:larv, which is the
judicial system that was established by Oneida General Tribal Council resolution GTC-01-
07-13-B, and then later authorized to administer the judicial authorities and responsibilities
of the Nation by Oneida General Tribal Council resolution GTC-03-19-17-A.

() (ee) “Tribal corporation” means a corporation chartered and/or wholly owned by the
Qnedalﬁbeef—mdmnsef—\AAseensﬂNatlon pursuant to the Constitution and Bylaws of

502.4. Jurisdiction

502.4-1. The Indian Preference Office shall have-adthority—over—matters—relating—to—the
Haterpretationimplement, monitor, and enfercement—ofenforce this law as—set—eut—within-this
law-and other applicable laws and policies relating to Indian preference.

502.4-2. The Fribe sjudicial-systemTria Court shall have exclusivejurisdiction over all sther
matters relatingrel ated to the interpretation and enforcement of thislaw.

502.4-23. The Indian Preference Office and theTFribe sudicial-systemTrial Court shall have
jurisdiction over all parties to any contract, subcontract, or compliance agreement to which this
law applies, as well as jurisdiction over all subcontractors, employees, or other entities working
with, for, or on behalf of such a party in fulfilling such contract, subcontract or compliance
agreement.

50.C. 502 - Page 4
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{a)Certification of Entities:
502.5-1. (b Verynformation—provided—by—entities—seekingCriteria for

Certification as an Indian-Owned Business. In order to seek certification and-make

50.C. 502 - Page 5
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592—6—].—Appheantseeekmgteeﬁmeanenef—an Ind|an owned bus ness shaH—seIenm%&eempLeted
de the following

crlterlashall be met bv 5%4

592—6-24he©ﬁﬁeemay4ﬁ£ep\ﬂewthe appl i cantés}anel#eppeqmaddmenaHeJEeFmanene&may

(aHa) There is Indlan fmanmal ownershlp, control and management of at Ieast fifty-one
percent (51%) of the entity. Evidence of both financial ownership and control shall be
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embodied in the entity’s organizational documents, including, but not limited to the
documents of incorporation, stock ownership, or a partnership agreement.
(1) Indian Financial Ownership. Indian financial ownership is established where
the FribeFribalNation, members of the Nation and/or other Indians own fifty-one
percent (51%) or more of the assets and equipment, receive fifty-one percent (51%)
or more of distributed net profits, and would receive fifty-one percent (51%) or
more of the entity’ s assets upon dissolution.
(2) Indian Control. Indian control is established where the FribeFribalNation
member_of the Nation and/or other Indian owner(s) maintain a minimum of fifty-
one percent (51%) of voting rights or other controlling decisional authority.
(3 Indian Management. Indian Management is established where an Indian
owner(s) isdirectly involved in the entity’ s management, this can be shown where:
(A) atleast one(1) Indian owner isdirectly involved in the daily operations
of the entity on afull-time basis and in a senior-level position; or
(B) at least one (1) Indian owner is responsible for the oversight of
operations, even though the daily operations are conducted by non-owner
employees.
{by—Finanetal(b) The entity can demonstrate financial responsibility, including but not
limited to, evidence of an adequate line of credit, contributions of sufficient working
capital, applicable required bonding and insurance, materials and/or equipment necessary
to perform applicable work.
(c) AHThe entity can provide past and current licensing or certifications, including any
penalties, or other punitive actions or debarments taken by any licensing body within the
past ten (10) years.
502.6-5-2. Application. The applicant entity shall submit a completed and signed application to
the Indian Preference Office, along with any documentation proving the entity meets the criteria
for certification of an Indian-owned business.
(@) Upon receiving an application, the Indian Preference Office may interview the
applicant and/or request additional information as may be necessary to make a
determination regarding certification.
502.5-3. Certification Determination. Within thirty (30) days of receiving the application and any
additional requested information, the Indian Preference Office shall inform the applicant of a
determination to:
(a)_grant the certification;
(b) deny the certification, including afull written explanation of the reason for the denial;
or
(c) grant probationary certification for a period of up to one (1) year, if so determined by
the Indian Preference Office for reasonable and just cause.
(1) During the probationary period, the applicant shall satisfy any conditions
imposed by the Indian Preference Office.
(2) The Indian Preference Office shall monitor the activities of the applicant, and
may request and receive such information as necessary to ensure compliance with
this law.
(3) The Indian Preference Office shall either grant or deny full certification at the
end of the probationary period, or upon petition by the applicant, whichever occurs
first.
502.5-4. Once an applicant entity has been granted certification, the Indian Preference Office shall
mail a certificate to the entity.- Granting an entity certification does not convey any comment
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regarding the ability of the entity to perform any work nor does it guarantee that an entity has met
all the qualifications to obtain work under any particular contract where Indian preference may be
applied.
502.6-6.5-5. Notification Requirements. A certified entity shall report the following to the Indian
Preference Office within ten (10) business days of such an occurrence:
(a) changesin the ownership or control status of the entity; ane/or
(b) suspension, revocation, lapse or loss of any licensing, certification, insurance, bonding,
or credit lines; and/or
(c) any other changes that could:
(1) affect an entity’seligibility for certification;;
(2) affect thefinancial liability of any entity, contracting party or the Fribe-Nation;
and/or
(3) alter the status of the qualifications of the entity.
502.5-6-7. Certification Renewal. Certification isgranted on an annual basis; and shall lapse after
one (1) year unless renewed.
() To apply for arenewal certification, each certified entity shall complete and return a
renewal application and annual reporting form so that the Indian Preference Office may
update its records.
(b) Annua renewal notices, applications and reporting forms shall be mailed to each
certified entity at least thirty (30) days prior to the expiration of an entity’s certification;
however, the responsibility for renewal is upon the entity.
502.6-85-7. Open Records. In accordance with the Open-RecordsNation’s laws and Open
Mestings—tawpolicies governing open records, general, non-proprietary and non-private
information provided for the purposes of acquiring certification shall be considered open records
and available for public inspection. Provided further-that, all information given for purposes of
receiving certification, including financial information, is subject to interna audit of the
FribeNation.
502 6-95-8. Jomt Ventures. JektAll joint ventures shaH—net—beeetheelseekl ng certification as
s 3 an Indian-that
= -owned business shall
submlt documentaI| on of the business arranqements of the o] nt venturein addition to the required
documentation for certification.
(@) Certification for ajoint venture shall be issued on a project specific basis.
502.6-105-9. Brokers, Agents and Franchises.
(a) Brokers. Brokersshall be certified asan Indian-owned businessonly if they are dealers
who own, operate or maintain a store, warehouse or other establishment in which the
commodities being supplied are bought, kept in stock and sold to the public in the usual
course of business; provided that this requirement shall not apply where the applicant
demonstrates that it is not customary and usual in the area of the trade in question for a
broker to maintain an establishment and to keep commoditiesin stock.
(1) To qualify as an Indian-owned business, the broker shall provide conclusive
evidence that the broker is an independent contractor and not an agent of a non-
Indian owned business.
(2) The broker shall also provide proof that he owes no fiduciary responsibility nor
has a fixed or permanent relationship to any one company. A broker shall hold
himself_or herself out for employment to the public generally and that the
employment is not that of being a special agent for asingle client.
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(b) Agents. Agents who are employees of a non-Indian-owned business or who merely
represent a company, such as an insurance agent or real estate agent for a non-Indian-
owned business, shall not be certified as an Indian-owned business.
(c) Franchises. A franchise may be certified as an Indian-owned businessif the franchisee
does not pay the franchisor a share or percentage of revenue or profits, but only
compensates the franchisor through licensing, royalty and franchise fees as set out by
contract, and/or for services provided, such as training and advising.
502.6-115-10. Fronts are Prohibited. Entitiesshall be disqualified from certification asan Indian
preference-eligibiity-owned businessin all situations where the entity operates as a front in order
to unfairly take advantage of Indian preference granted under thislaw to Indian-owned businesses.
(& Thelndian Preference Office shall not certify entities that operate solely as fronts.
(b) No entity shall manipulate its business structure or misrepresent the roles of Indian
individualsor entitiesin such away asto become eligible for Indian preference in amanner
inconsistent with the purpose and intent of this law.
(c) Examples of frontsinclude but are not limited to:
(1) Entitiesthat represent that they are exercising management control of a F+ibal
project in order to qualify for Indian preference when in fact such management
control is exercised by a non-Indian entity-;
(2) Entities where Indians have senior management titles without the correlating
responsibilities, control, or knowledge of operations; wherethe entity only qualifies
for certification because an Indian holds that senior management role:;
(3) Entities, not including legitimate brokers, that derive profit only by providing
goods or services at an increased cost, where such goods or services could be
acquired directly on the open market and/or from the entity’ s source without paying
amarked-up cost:; and/or
(4) Any other situation where the Indian Preference Office determines that the
application of Indian preference would in fact predominantly or substantialy
benefit non-Indians or non-Indian-owned businesses; or where Indians or Indian-
owned businesses only benefit by assisting the non-Indian or non-Indian-owned
business with receiving the contract.

502.76. Application of Indian Preference to Contracts
502.76-1. Application of the Law. Except where prohibited or limited by law or grant funding
requirements, this law shall apply to all contracts over enethree thousand fve-hundred-dollars
($1,500.003,000) that meet the requirements of (a) and/or (b) below-:
(& Thislaw shall apply to:
(1) al contracts, subcontracts, and compliance agreements to which the
FribeNation is a party, and all contracts, subcontracts and compliance agreements
that are entered into on behalf of, or for the benefit of the TriseNation, whereby
goods and services are provided on or near the Reservation:; and
(2) all subcontractors, employees, or other entities working with, for, on behalf of
a party to a contract, subcontract or compliance agreement as identified in (1), in
fulfilling such contract, subcontract, or compliance agreement.
(b) Tribal Corporations. This law shall apply to Tribal corporations to the extent such
corporations enter into contracts with the FribeNation.
502.76-2. Non-Applicability of the Law.
(a) Fribalindian Preference in Hiring of Employees- of the Nation. The standards set out
in this law shall not apply to preference as applicable to Fribal-employees hired through
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the OneidaNation's Human Resources departmentDepartment or pursuant to an
employment contract.
(b) Internal Services and Fribal-Enterprises. The application of Indian preference shall be
superseded in specific situations in accordance with the following:
(1) The TribeNation shall exclusively utilize internal services and Tribal
enterprises whenever an internal service of the FribeNation or-Fribal enterprise
could or does provide the necessary goods and services in the ordinary course of
business.
(2) If aninternal service or Friba-enterprise is unable to fulfill some or al of the
requirements of a contract, then the provisions of this law shall apply to any
outsourcing conducted by the internal service or Fribal-enterprise.
502.6-3. Contract Specifications Review. Prior to the posting or announcement of a contract for
any project of the Nation, the specifications for such project shall be submitted to the Indian
Preference Office.
(8 Within five (5) business days of receiving the specifications of the project the Indian
Preference Office shall, with experts identified from other entities of the Nation, review
the specifications, including bidding requirements, to ensure that there are no unnecessary
and/or unjustifiable restrictions that may:
5027-3.(1) preclude certified entities from bidding or being eligible to fulfill the
contract or subcontract;
(2) disgualify gualified trades workers from employment opportunities created
under such contract or subcontract; and/or
(3) create conditions that would make bidding, compliance, or employment unduly
burdensome for qualified trades workers or certified entities.
(b) Unbundling a Contract. The Indian Preference Office may require that specific
portions of a contract be outsourced to internal services, enterprises, certified entities
and/or qualified trades workers, even if a single entity is capable of providing all of the
goods and/or services required under the contract. Provided that, such outsourcing shall
not cause undue hardship, unnecessary delay or additional expenses in completing the
project.
502.6-4. In soliciting bids, the entity offering the contract shall indicate that Indian preference
shall be applied in accordance with this law.
502.7-4.6-5. Cooperative Agreements. Within the scope of authority defined in this law, the
Indian Preference Office may enter into cooperative agreements with federal and state agencies,
subject to the approval of the Oneida Business Committee.
502.6-6. Cultural Setting of Contracts. All parties to a contract to which this law applies shall
recognize that any operations are taking place within a unique cultura setting within the
' tbe-Nation. Every contractor shall make reasonable accommodations to the
customs and beliefs of all Indian workers so as to promote rather than hinder the employment of
Indians.
(&) If an Indian worker wishes to attend any traditional cultural activities or ceremonies,
the worker shall provide reasonable advance notice to the contractor in requesting such
time off.
(b) Where attendance at traditional cultural activities or ceremonies requires a worker to
take time off from aregularly scheduled shift or workday, such time may be paid or unpaid,
at the discretion of the employer or as established by contract or compliance agreement.
502.6-7-5—Fribal. Employees: of the Nation. In the execution of employment duties and in
accordance with the Tribe s PersonnelPohiciesNation’s laws and Precedures—Tribalpolicies
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governing employment, employees of the Nation shall follow this law in following contracting
and bidding procedures for the FribeNation or Fribal-entities of the Nation.
(8) Thelndian Preference Office shall establish atraining processfor entities of the Nation
that do contracting or bidding as aregular function of their duties.
502.7-6-8. Contracts and Attachments. All contracts thislaw appliesto shall:
(a) Stipulate that compliance with thislaw isrequired, and that violation of any portion of
this law or applicable compliance agreement may be deemed a material and substantial
breach of contract, enforceable:
(1) Asset forth by the terms of the original contract for a breach of contract; and
(2) In accordance with the provisions of this law.
(b) Reference this law, and shall contain an Acknewtedgment-Cladseacknowledgment
clause, whereby the contractor shall agree to the following:
(1) The contractor has read and understands the provisions of this law-;
(2) The contractor understands how this law affects the contractor’s rights and
responsibilities:; and
(3) The contractor agrees that the provisions of this law shall govern the
performance of the parties.
(c) Reference Chapter56-of-the OnetdaCode of- Laws-OnerdaVendorLicensingNation' s
laws governing vendor licensing, and provide the contracting parties with directions on
how to access that document.
502.6-9. Applying Indian Preference to Non-Construction Contracts. Where more than one (1)
bid is received for a non-construction contract, an Indian preference percentage discount of five
percent (5%) shall be applied to all bids received from certified Indian-owned businesses.
502.6-10. Applying Indian Preference to Construction Contracts. Where more than one (1) bid
is received for a construction contract, the discount applied to bids from certified Indian-owned

businesses shall be:

(a) ten percent (10%) of thefirst fifty thousand dollar ($50,000) segment of a bid:

(b) plus nine percent (9%) of the next fifty thousand dollar ($50,000) segment of a bid:;

(c) plus eight percent (8%) of the next one hundred thousand dollar ($100,000) segment

of abid;

(d) plus seven percent (7%) of the next one hundred thousand dollar ($100,000) segment

of abid;

(e) plus six percent (6%) of the next one hundred thousand dollar ($100,000) segment of

abid;

(f) plusfive percent (5%) of the next one hundred thousand dollar ($100,000) segment of

abid;

(a) plusfour percent (4%) of the next five hundred thousand dollar ($500,000) segment of

abid;

(h) plus two percent (2%) of the next one million dollar ($1,000,000) segment of a bid;

and

(i) plus one percent (1%) of any amount over two million dollars ($2,000,000).
502.7-86-11. Awarding the Contract. After the appropriate discount has been subtracted from
preferred bids, the following shall be used to determine which bidder is awarded the contract:

(a) If abidfrom acertified entity isless than the total of the apparent low bid after Indian

preference is applied, then the contract shall be awarded to the certified entity.
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(b) If none of the certified entity bids are less than the total of the apparent low bid after
the Indian preference discount is applied, the contract shall be awarded to the lowest
responsi| ible bi dder

502 8—1—The6 12 Monltorlnq the Contract Once acontract is awarded to an entity, the Indian
Preference Office shall establishperform the following monitoring duties:

(a) Perform on-site inspections to verify compliance with this law;

(b) Require and administera-Skits-Bankreview weekly workforce reports;

(®) Provide training to assst with—providing—thdians—and—first—generation
descendantscertified entities with empleyment-eppertunities—Fhe-gealunderstanding their

rights and abilities under thislaw; and
(d) Receivefeedback from contractors regarding the performance of the Fribeiste-achieve

enehund#edg&eent&@@%)—pam&paﬂeprefanv certified entity or qualified trades werkers

592—8—4—&%%@9%@9%@%%%@%%%502 6 13. Inthe event that a dispute
may arise regarding thislaw ane/or acompliance agreement-urder-502.9;, all affected parties shall

contactcooperate in good faith with the Indian Preference Office prior-to-the-commencement-of
any-werktoward a mutual ly satlsfactorv resol ution.
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502.7. Compliance Agreements
502. 97 1 Compllance Agreements

accepted but before Work commences on any portion of acontract or subcontract each contractor
shall meet with the Indian Preference Office to negotiate and execute a compliance agreement. All

contractors and subcontractors shall comply with the terms of any compliance agreement executed
in accordance with this law.
502.7-2. Contents of a Compliance Agreement. A compliance agreement shall include, but is not
limited to, the following information:
(8 Numerical hiring goals and timetables that specify the minimum number of Indians
that must be utilized per contract dollar; and
(b) Compensation of qualified trades workers including wage scale, salaries and other
benefits. Compensation shall be determined based on the prevailing wage scales of the
Nation and/or federal or state governments.
502.7-3.502.9-2._Term of a Compliance Agreement. Where a contract lasts for more than one (1)
year, compliance agreements shall be reviewed annually and revised as necessary to reflect
changes in hiring plans or the number of certified entities available.
502.9-37-4. Unless prior written consent of the Indian Preference Office has been received, a
contractor shall not deviate from an executed compliance agreement by adding or removing any
subcontracts, subcontractors or positions filled by qualified trades workers or certified entities, or
by filling a vacancy with a non-qualified trades worker or a non-certified entity.
502.9-47-5. Limited Waivers. The Indian Preference Office shall establish standard operating
procedures to provide for emergency conditions and situations whereby a limited waiver of
compliance may be authorized, in situations where a contractor has made a significant and
documented good faith effort to achieve compliance, or can demonstrate that compliance is not
practical for reasons other than pricing.

502.8. Skills Bank and Qualified Trades Workers

502.8-1. The Indian Preference Office shall establish and administer a Skills Bank to assist with
providing Indians and first-generation descendants with employment opportunities. The goal of
the Nation is to achieve one hundred percent (100%) participation of qualified trades workers on

projects.
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(a) _The Indian Preference Office shall identify, initiate, and sponsor training, internship,
and apprenticeship opportunities necessary in order to increase the pool of qualified trades
workers and to assist Indians in becoming qualified in the various job classifications used
by employers.

(b) The Indian Preference Office shall cooperate with other programs of the Nation to
provide counseling and support to assist Indians in retaining employment.

502.8-2. The Skills Bank shall be the exclusive referral source under this law, representing the
official compilation of qualified trades workers eligible for Indian preference in accordance with

this law. Skills Bank listings shall include the names and qualifications of the qualified trades
workers.

50210~ The Indian Preference Office shall regularly update the Skills Bank listings.

502.8-3. Entities required to fill positions in accordance with this law and/or a compliance
agreement _under section 502.7, shall contact the Indian Preference Office prior to the
commencement of any work.

(a) Except where prohibited by law or grant funding reguirements, the entity shall hire
qualified trades workers from the Skills Bank in the following order of priority:

(1) Members of the Nation;

(2) First generation descendants of the Nation; and then

(3) Members of other federally-recognized Indian tribes.
(b) If alaw or grant funding requirement prohibits the hiring of qualified trades workers
in accordance with section 502.8-3(a), qualified trades workers shall be hired in accordance
with the requirements of said law or grant.
(c) _If the necessary labor cannot be acquired from the Skills Bank, then alimited waiver
may be granted by the Indian Preference Office.

502.8-4. In order to be added to the Skills Bank, an applicant shall submit a completed application
and documentation of the following:
(a) proof of enrollment or proof that the individual is a first-generation descendant of the
Nation;
(b) education; including degrees, diplomas, apprenticeships, internships or continuing
education training related to the field,;
(c) proof of adriver’slicense, including any endorsements, if applicable;

(d) if the worker is seeking to be listed as a qualified trades worker for a specific trade,

then the worker shall provide specific information related to that trade, including:
(1) past and current licensing;

(2) credentials and certifications; and
(3) information related to penalties or punitive actions taken by any licensing body
within the past ten (10) years.

502.8-5. Placing an applicant in the Skills Bank as a qualified trades worker confers recognition
that he or she is eligible to receive Indian preference in accordance with this law. A gqualified
trades worker shall be qualified for Indian preference for employment for aparticular skill or trade
if he or she meets the minimum qualifications for a particular skill or trade.

502.8-6. Wage and Hour Standards, Layoffs and Terminations, Call-Backs, Promotions, Unions.
(@) Every contractor utilizing qualified trades workers shall ensure that such workers
receive equal compensation, including overtime pay, and shall have equal work standards,
that are provided to other employees. Contractors that hire qualified trades workers in
order to comply with thislaw, but do not utilize those workersin a manner similar to other
employees are not maintaining equal work standards.
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(b) In making any layoffs or terminations, all contractors shall notify the Indian Preference
Office prior to laying off or terminating a qualified trades worker.

(1) No qualified trades worker with at least minimum gualifications for the job
classification shall be terminated or laid off so long as a non-Indian employee in
the same craft with similar skills remains employed. If the contractor lays off by
crews, qualified tradesworkers shall be transferred to any crew that will be retained,

as long as there are non-Indian employees in the same craft employed elsewhere
under the same contract.

2) No contractor shall terminate or lay off any qualified trades worker pursuant to

this law, without documented good cause. The contractor shall promptly replace

the qualified trades worker with another qualified trades worker.
(3) When a contractor begins to call back laid-off employees, that contractor shall

notify the Indian Preference Office and shall call back qualified trades workers

before bringing back other employees.
ualified trades workers and certified entities shall not be required to affiliate with
organized labor for employment under this law. The mere absence of affiliation with

organized labor shall not disqualify a qualified trades worker from employment or
contracting where that worker is otherwise qualified. A gualified trades worker shall not
be guaranteed to receive the benefits of a union contract, other than wage scales, unlessthe
worker electsto join the union.
502.8-7. Construction Contracts: Core Work Crew. As a condition of a construction contract
award, the contractor shall identify its core work crew, including those core work crew employees
utilized by known subcontractors. If such employees are approved by the Indian Preference Office,
they may be employed on the project without regard to Indian preference. Provided that, core
work crew employees shall at no time displace qualified trades workers and/or potential qualified

trades workers by performing work outside their trade or skill.
(a) For the purposes of employment on a project, the Indian Preference Office and the

contractor, and any subcontractor, shall negotiate the designated members of the
contractor’s core work crew.

(b) Any contractor that fills vacant positions immediately prior to undertaking work
pursuant to a contract to which this section applies shall provide evidence acceptable to the
Indian Preference Office that such actions were not intended to circumvent the provisions
of thislaw.

(c) A contractor shall not use extraneous qualification criteria or other personnel
requirements that prevent qualified trades workers from being employed, unless the
contractor is able to demonstrate that such criteria or requirements are required by
regulatory compliance.

502.9. Investigations and Enforcement
502.109-1. Office-tnvestigations—AnyComplaints. An individual or entity may file a written
complaint with the Indian Preference Office if aggrieved by apereeivedan act of rencemphiance
non-compliance with:

(a) thislaws;

(b) acompliance agreement;-; and/or

(c) any standard operating procedure issued pursuant to this law;-whe-wishesto-complain
502.9-2. Contents of the Complaint. A complaint shall previdesuchinclude information that will
reasonably enable the Indian Preference Office to understand the general nature of the complaint
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744 and carry out an investigation.—\A : al '

745  such asevidence of any discriminatory practices, alleged mlsconduct or other neneemphaneenon-
746  compliance.

747  {23502.9-3. Complaint Investigation. Upon receipt of a complaint or after witnessing
748  nencemphancenon-compliance with this law while conducting its monitoring duties, the Indian
749  Preference Office shall conduct ani nvestl gatl on.

750

751

752

753

754

755

756

757 A

758 2@ In conductl ng an mvestlgatlon—the to determl ne |f the compla| nt has merit, the Indian
759 Preference Office shall be authorized to:

760 (1) inspect and copy al relevant records;

761 (2) interview and shal-have theright-to-speak to workers; and to

762 (3) conduct inspections of the job site(s)..

763 (3b) Information collected during an Indian Preference Office investigation shall be kept
764 confidential unless disclosure is necessary or required as part of any judicial or
765 admlnlstratlve proceedl ng orin accordance W|th In-bal—LaN—PFeweleel—thet—any—FepeFt—eF
766 . . ; j be-pron 0aSe

767

768 (1) Any report or recommendat|on prepared bv the Indian Preference Office for
769 use at a hearing shall be promptly released to the complainant and alleged violator.
770 (c) If-afterecondueting_ the Indian Preference Office receives a complaint or information
771 that an entity is operating in amanner that is harmful to the health, safety, or welfare of the
772 Nation or community, the Indian Preference Office shall immediately refer the complaint
773 or information to the appropriate department or authority of the Nation for investigation
774 sadler,

775 (1) Thereferral of acomplaint does not prohibit the Indian Preference Office from
776 its independent investigation of such complaint or information for purposes of
777 ensuring compliance with this section-thelaw.

778 (2) The Indian Preference Office shall have the authority to review the results of
779 any other investigation conducted by another department or authority of the Nation
780 in accordance with the Nation’s laws and policies governing open records.

781  502.9-4. Alleged Violation Has No Merit. |If the Indian Preference Office determines that the
782  aleged violation has no merit, the Indian Preference Office shall notify al parties in writing that
783  theissuewilicomplaint shall be closed. A

784 (a) The complainant may appealfile acomplaint to contest this decision tewith the Fribe's
785 toeieial-systemNation’s Trial Court within ten (10) business days after issuance of such
786 notice.

787 , ,

788 Court shall then conduct an in-camera inspection of the |nvest|gatlon completed by the
789 Indian Preference Office.- During an in-camerainspection; only ajudge(s) may review the
790 information obtained by the Indian Preference Office during the investigation; as this
791 information is confidential and disclosure is not necessary.
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797
798 (3) If, after reviewing the | ndran Preference Office's investigation, the Fribe sjudicial
799 systemTrial Court determines the alleged violation has no merit, the Fribe'sjudicial
800 systemTrial Court shall notify all parties in writing that the issuematter will be
801 eleseeldrsmrssed and no further appeals of the matter erI be accepted
802 . 3
803
804
805
806
807
808
809
810
811
812
813
814
815
816
17 , . : 2 . :
818 5@2—19-4— If; atter anreviewing the Indian Preference Offrce S mvestrgatron whades
819 502.10-1-the Officereasonably-believesTrial Court determines that there is sufficient
820 evidence of agenuine and material issue of nercomphiancenon-compliance, the Trial Court
821 shall order the Indian Preference Office to take action in accordance with section 502.9-5.
822  502.9-5. Alleged Violation Has Merit. If the Indian Preference Office determines that the alleged
823  violation has merit and there is sufficient evidence of a genuine and material issue of non-
824  compliance, the Indian Preference Office may take action to resolve the complaint.
825 (a) The Indian Preference Office may take any of the following actions to resolve the
826 complaint:
827 (1) Attempt to reach an informa or formal resolution of the alleged
828 nenecemphanee-non-compliance;
829 (A) If aformal resolution isreached, any agreement shall be in writing and
830 signed by al parties. The issue shall then remain in abeyance for the term
831 of the contract during which time all parties shall comply with the terms of
32 the written agreement. -Breach of the terms of the written agreement may
33 be a cause of action for litigation before the Fribe sjudicial-systemTrial
34 Court.
35 (b2) Issue a MNeticenotice of MNencomphanceenon-compliance to the entity by
36 certified mail-;
37 (A) The Nsticenotice shall state the specific violation(s) alleged, the
838 requirements that must be met to ensure compliance with thislaw, and shall
839 provide areasonable amount of time, not to exceed thirty (30) days, wherein
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the entity shall provide evidence that it has taken the steps necessary to
come into compliance.
(e3) Placetheentity’ s certification in probationary status for a period not to exceed
six (6) months; or suspend, revoke, or deny renewal of the entity’ s certification:;
(A) Once certification isrevoked, an entity shall not be eligible to re-apply
for re-certification until one (1) year has passed from the effective date of
the revocation.
(B) At any time that certification is suspended, revoked, or has lapsed, a
formerly certified entity shall not qualify for Indian preference. \Where-a
2(C) Where a certified entity |oses certification:
(i) thecontractor may be required to replace that entity with another
certified entity if the work has not begun or performance under a
contract has not commenced, unless replacement is impossible or
would cause undue hardship; or
(2ii) the Indian Preference Office may authorize the contractor to
continue to utilize that entity without regard to Indian preference if
work has aready begun or performance under a contract has
commenced.
(e4) Issue afine;
(A) Thelndian Preference Office shall be delegated authority to develop a
fine and penalty schedule that may be imposed upon any person or entity
violating provisions of this law. The fine and penalty schedule shall be
adopted by the Oneida Business Committee through resol ution.
(B) No fines asestablishedor penalties may be assessed against the Nation,
the Indian Preference Office, or other department of the Nation, or
employees engaged in their official duties under 562.10-3this law.
(e5) Re-negotiate acompliance agreement with the contractor to include additional
opportunities for qualified trades workers or certified entities:; and/or
(f6) Request the appropriate entity withdraw any licensing issued by the
FribeNation.
(b) Anindividual or entity may contest an action taken by the Indian Preference Office by
filing a complaint with the Trial Court within ten (10) business days after the date of
issuance of the Indian Preference Office' s decision.
502.10-5.9-6. Additional Enforcement Measures. If the Indian Preference Office is unable to
facilitate a satisfactory resolution, and a MNeticenotice of Nereomphancenon-compliance or action
against a certified entity’s certification has not resulted in a successful resolution, the Indian
Preference Office may file an action with the Fribe sjudicialsystemTrial Court, seeking
appropriate relief, including but not limited to:
(8 Aninjunction:;
(b) Specific performance, including but not limited to:
(1) reinstatement of a qualified trades worker at the previous wage:;
(2) immediate removal of employees hired in violation of this law-; and/or
(3) employment, promotion or additional training for Indian preference-eligible
partiesinjured by aviolation:;
(c) Payment of back pay, damages, and/or costs associated with the enforcement of an
order issued by the Fribe sudicial-systemTrial Court, including but not limited to filing
fees, attorney fees, and/or costs incurred by the Indian Preference Office in bringing an
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action. Provided that, no money damages may be claimed in any suit against the
FribeNation, the Indian Preference Office or other Fribal-departments of the Nation, or
TFribal-officials of the Nation or employees engaged in their official duties under this law-;
and/or
(d) StherAny other action the Tribe sjudicial-systemTrial Court deems lawful, equitable,
and necessary to ensure compliance with this law and to alleviate or remedy any harm
caused by renrcemphHaneenon-compliance.

502.10-69-7. Although relief granted by the Fribe s judicial-system-under-502.10-5Trial Court

may benefit an individual qualified trades worker, certified Indian preference entity, or other
individual or entity, neither the Indian Preference Office nor the FribeNation represents those

individuals and/or entities in any action for non-compliance with this law.

502.10-79-8. Cease-and-Desist Orders. The Oneida TFribal-Police areDepartment is hereby
expressly authorized and directed to enforce such cease-and-desist or related orders as may from
timeto time be properly issued by the Fribe sjudicial-system. Trial Court. Such ordersshall require
a decree or order to render them enforceable. The Oneida F++bal-Police Department shall not be
civilly liable for enforcing such orders so long as the CemmissienTrial Court signs the order.

Srocoares
502.9-9. Retaliatory Action Prohibited. No entity shall punish, terminate, harass or take any other
adverse personnel or hiring action in retaliation for a party’s exercise of Indian preference rights
under this law. However, this section shall not prohibit action that can be reasonably justified as
taken in good faith based on documented employee performance.

End.

Adopted BC-03-27-13-B
AmendedBC-__ - - -
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Title 5. Business - Chapter 502
YukwatAnhas Ukwehu'wé KayanlAhsla
Laws concerning the hiring of the Oneida People

INDIAN PREFERENCE IN CONTRACTING
502.1. Purpose and Policy 502.6. Application of Indian Preference to Contracts
502.2. Adoption, Amendment, Conflicts 502.7. Compliance Agreements
502.3. Definitions 502.8. Skills Bank and Qualified Trades Workers
502.4. Jurisdiction 502.9. Investigations and Enforcement

502.5. Certification of Entities

502.1. Purpose and Policy

502.1-1. Purpose. The purpose of this law is to establish an Indian Preference Office and
increase economic benefits for the Nation and members of the Nation by providing for the
maximum utilization of Indian workers and businesses on projects of the Nation which occur on
or near the Reservation.

502.1-2. Policy. It isthe policy of the Nation to ensure that Indian preference provisions are
applied fairly in all situations and in such a way that reflects the intent of this law; and to
undertake reasonable efforts to ensure that all entities that enter into contracts with or on behalf
of the Nation utilize the labor force of Indian workers and businesses by applying Indian
preference in all aspects of fulfilling that contract, including but not limited to: hiring, training,
business opportunities, labor and/or professional services, and the supply of materials.

502.2. Adoption, Amendment, Conflicts

502.2-1. Thislaw is adopted by the Oneida Business Committee by Resolution BC-03-27-13-B
and amended by resolutionBC-__ - - -

502.2-2. This law may be amended or repealed by the Oneida Business Committee and/or
Genera Tribal Council pursuant to the procedures set out in the Legislative Procedures Act.
502.2-3. Should a provision of thislaw or the application thereof to any person or circumstances
be held as invalid, such invalidity shall not affect other provisions of this law which are
considered to have legal force without the invalid portions.

502.2-4. In the event of a conflict between a provision of this law and a provision of another
law, the provisions of thislaw shall control.

502.2-5. Thislaw is adopted under authority of the Constitution of the Oneida Nation.

502.3. Definitions

502.3-1. This section shall govern the definitions of words and phrases used within this law. All

words not defined herein shall be used in their ordinary and everyday sense.
(& “Agent” means one who acts relative to a fiduciary relationship to another; a person
authorized to negotiate and/or transact business on behalf of an entity.
(b) “Bid” means an offer to execute a specified job or jobs within a prescribed time and
not exceeding a proposed amount, and includes both offers that become legally binding
upon acceptance, and nonbinding or informal quotes.
(c) “Bid shopping” means the practice of divulging a contractor’s or subcontractor’s bid
to other prospective bidders before the award of a contract, in order to secure alower bid.
(d) “Broker” means an intermediary; an independent contractor employed to negotiate
business between a buyer and seller for compensation.
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(e) “Business day” means Monday through Friday from 8:00 am. to 4:30 p.m.,
excluding holidays recognized by the Nation.

(f) “Certification” means verification by the Indian Preference Office that an entity
meets al the requirements necessary to qualify for Indian preference in accordance with
thislaw.

(g) “Certified entity” means an entity that has received certification as an Indian-owned
business from the Indian Preference Office.

(h) *“Compliance agreement” means a binding agreement, negotiated between the Indian
Preference Office and a contractor identifying specific Indian preference-related
requirements for a project.

(i) *“Construction contract” means any contract issued to build, repair, or remodel
structures, and includes subcontracts and other construction agreements.

() “Contractor” means one who enters into a contract.

(k) “Core work crew” means the minimum amount of the contractor’s key employees,
who perform a critical function such that an employer would risk likely financial damage
or loss if that task were assigned to a person unfamiliar with and/or untrained in the
employer’s procedures and routines, that are essential to start up and continue work on a
project.

() “Employee” means any person that performs services and/or labor for an employer in
exchange for compensation.

(m) “Employer” means any entity, except the Nation, that controls and directs an
employee under an express or implied contract of employment and is obligated to pay
salary or wages in compensation.

(n) “Enterprise” means any internal operation owned and operated by the Nation that
generates revenues through its core business functions, including but not limited to,
Oneida Gaming, Oneida Retail, and Oneida Printing.

(o) “Entity” means any person, sole proprietor, partnership, corporation, franchise,
governmental body, or any other natural or artificial person or organization. The termis
intended to be as broad and encompassing as possible to ensure this law covers all
employment and contract activities within the jurisdiction of the Nation.

(p) “Entities of the Nation” means al programs, departments, boards, committees,
commissions and similar business units of the Nation, but shall not mean Tribal
corporations.

(@) “Front” means a business entity that is strategically structured, financed, operated or
staffed such as to unfairly take advantage of Indian preference as granted under thislaw.
(N *“Indian” means an enrolled member of any federally-recognized Indian tribe.

() “Indian-owned business’” means an entity which is majority owned and managed by
an Indian.

(t) “Indian preference” means preference for Indians, regardless of tribal affiliation, in al
aspects of employment and contracting.

(u) “Internal service’” means any service provided for free or at cost for the Nation and
includes but is not limited to such services as certain types of advocacy or representation,
mail delivery and pick up, grant writing or assistance, tourism initiatives, Human
Resource assistance and technical support.

(v) “Joint venture” means a one-time grouping of two (2) or more entities in a business
undertaking.
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(w) “Lowest responsible bidder” means a bidder who, after any Indian preference
discounts are applied, submits the lowest bid and is considered to be fully responsible and
qualified to perform the work for which the bid is submitted.

(x) “Nation” means the Oneida Nation.

(y) “Non-construction contract” means any contract other than a construction contract,
and includes subcontracts and other agreements.

(2) “Project” means any effort whereby the Nation or an entity of the Nation contracts
for labor and/or goods or services that will support or benefit any aspect of the Nation's
government, holdings, infrastructure, workplace, economy or community.

(aa) “Qualified trades worker” means a skilled worker qualified to perform services for
the trade in which the person is trained, and includes general laborers.

(bb) “Reservation” means all the lands within the exterior boundaries of the Reservation
of the Oneida Nation, as created pursuant to the 1838 Treaty with the Oneida, 7 Stat. 566,
and any lands added thereto pursuant to federal law.

(cc) “Subcontractor” means a trade contractor, who is awarded a contract for the supply
of services pursuant to a construction agreement, or ajunior or secondary contractor who
performs some or all of the prime contractor’ s contractual obligations.

(dd) “Trial Court” means the Trial Court of the Oneida Nation Judiciary, which is the
judicia system that was established by Oneida General Tribal Council resolution GTC-
01-07-13-B, and then later authorized to administer the judicia authorities and
responsibilities of the Nation by Oneida General Tribal Council resolution GTC-03-19-
17-A.

(ee) “Tribal corporation” means a corporation chartered and/or wholly owned by the
Nation pursuant to the Constitution and Bylaws of the Oneida Nation.

502.4. Jurisdiction

502.4-1. The Indian Preference Office shall implement, monitor, and enforce this law and other
applicable laws and policies relating to Indian preference.

502.4-2. The Tria Court shall have jurisdiction over all matters related to the interpretation and
enforcement of this law.

502.4-3. The Indian Preference Office and Trial Court shall have jurisdiction over al parties to
any contract, subcontract, or compliance agreement to which this law applies, as well as
jurisdiction over all subcontractors, employees, or other entities working with, for, or on behalf
of such aparty in fulfilling such contract, subcontract or compliance agreement.

502.5. Certification of Entities
502.5-1. Criteria for Certification as an Indian-Owned Business. In order to seek certification
as an Indian-owned business the following criteria shall be met by the applicant entity:
(@ There is Indian financial ownership, control and management of at least fifty-one
percent (51%) of the entity. Evidence of both financial ownership and control shall be
embodied in the entity’s organizational documents, including, but not limited to the
documents of incorporation, stock ownership, or a partnership agreement.
(1) Indian Financial Ownership. Indian financial ownership is established where
the Nation, members of the Nation and/or other Indians own fifty-one percent
(51%) or more of the assets and equipment, receive fifty-one percent (51%) or
more of distributed net profits, and would receive fifty-one percent (51%) or more
of the entity’ s assets upon dissolution.
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(2) Indian Control. Indian control is established where the Nation, member of
the Nation and/or other Indian owner(s) maintain a minimum of fifty-one percent
(51%) of voting rights or other controlling decisional authority.
(3 Indian Management. Indian Management is established where an Indian
owner(s) is directly involved in the entity’s management, this can be shown
where:
(A) at least one (1) Indian owner is directly involved in the daily
operations of the entity on a full-time basis and in a senior-level position;
or
(B) at least one (1) Indian owner is responsible for the oversight of
operations, even though the daily operations are conducted by non-owner
employees.
(b) The entity can demonstrate financial responsibility, including but not limited to,
evidence of an adequate line of credit, contributions of sufficient working capital,
applicable required bonding and insurance, materials and/or equipment necessary to
perform applicable work.
(c) The entity can provide past and current licensing or certifications, including any
penalties, or other punitive actions or debarments taken by any licensing body within the
past ten (10) years.
502.5-2. Application. The applicant entity shall submit a completed and signed application to
the Indian Preference Office, along with any documentation proving the entity meets the criteria
for certification of an Indian-owned business.
(& Upon receiving an application, the Indian Preference Office may interview the
applicant and/or request additional information as may be necessary to make a
determination regarding certification.
502.5-3. Certification Determination. Within thirty (30) days of receiving the application and
any additional requested information, the Indian Preference Office shall inform the applicant of a
determination to:
() grant the certification;
(b) deny the certification, including a full written explanation of the reason for the
denial; or
(c) grant probationary certification for a period of up to one (1) year, if so determined by
the Indian Preference Office for reasonable and just cause.
(1) During the probationary period, the applicant shall satisfy any conditions
imposed by the Indian Preference Office.
(2) The Indian Preference Office shall monitor the activities of the applicant, and
may request and receive such information as necessary to ensure compliance with
this law.
(3) TheIndian Preference Office shall either grant or deny full certification at the
end of the probationary period, or upon petition by the applicant, whichever
occurs first.
502.5-4. Once an applicant entity has been granted certification, the Indian Preference Office
shall mail a certificate to the entity. Granting an entity certification does not convey any
comment regarding the ability of the entity to perform any work nor does it guarantee that an
entity has met al the qualifications to obtain work under any particular contract where Indian
preference may be applied.
502.5-5. Notification Requirements. A certified entity shall report the following to the Indian
Preference Office within ten (10) business days of such an occurrence:

50.C. 502 - Page 4



180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225

Draft 1 — PM Draft
20191219

() changesinthe ownership or control status of the entity;
(b) suspension, revocation, lapse or loss of any licensing, certification, insurance,
bonding, or credit lines; and/or
(c) any other changes that could:
(1) affect an entity’s eligibility for certification;
(2) affect the financial liability of any entity, contracting party or the Nation;
and/or
(3) dlter the status of the qualifications of the entity.
502.5-6. Certification Renewal. Certification is granted on an annual basis and shall 1apse after
one (1) year unless renewed.
(&) To apply for arenewal certification, each certified entity shall complete and return a
renewal application and annual reporting form so that the Indian Preference Office may
update its records.
(b) Annua renewal notices, applications and reporting forms shall be mailed to each
certified entity at least thirty (30) days prior to the expiration of an entity’s certification;
however, the responsibility for renewal is upon the entity.
502.5-7. Open Records. In accordance with the Nation’s laws and policies governing open
records, general, non-proprietary and non-private information provided for the purposes of
acquiring certification shall be considered open records and available for public inspection.
Provided that, all information given for purposes of receiving certification, including financial
information, is subject to internal audit of the Nation.
502.5-8. Joint Ventures. All joint ventures seeking certification as an Indian-owned business
shall submit documentation of the business arrangements of the joint venture in addition to the
required documentation for certification.
(a) Certification for ajoint venture shall be issued on a project specific basis.
502.5-9. Brokers, Agents and Franchises.
(&) Brokers. Brokers shal be certified as an Indian-owned business only if they are
dealers who own, operate or maintain a store, warehouse or other establishment in which
the commodities being supplied are bought, kept in stock and sold to the public in the
usual course of business, provided that this requirement shall not apply where the
applicant demonstrates that it is not customary and usua in the area of the trade in
guestion for a broker to maintain an establishment and to keep commodities in stock.
(1) To qualify as an Indian-owned business, the broker shall provide conclusive
evidence that the broker is an independent contractor and not an agent of a non-
Indian owned business.
(2) The broker shall also provide proof that he owes no fiduciary responsibility
nor has a fixed or permanent relationship to any one company. A broker shall
hold himself or herself out for employment to the public generally and that the
employment is not that of being a special agent for asingle client.
(b) Agents. Agents who are employees of a non-Indian-owned business or who merely
represent a company, such as an insurance agent or rea estate agent for a non-Indian-
owned business, shall not be certified as an Indian-owned business.
(c) Franchises. A franchise may be certified as an Indian-owned business if the
franchisee does not pay the franchisor a share or percentage of revenue or profits, but
only compensates the franchisor through licensing, royalty and franchise fees as set out
by contract, and/or for services provided, such astraining and advising.
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502.5-10. Fronts are Prohibited. Entities shall be disqualified from certification as an Indian-
owned business in al situations where the entity operates as a front in order to unfairly take
advantage of Indian preference granted under this law to Indian-owned businesses.
(& Thelndian Preference Office shall not certify entities that operate solely as fronts.
(b) No entity shall manipulate its business structure or misrepresent the roles of Indian
individuals or entities in such a way as to become €dligible for Indian preference in a
manner inconsistent with the purpose and intent of thislaw.
(c) Examplesof frontsinclude but are not limited to:
(1) Entities that represent that they are exercising management control of a
project in order to qualify for Indian preference when in fact such management
control is exercised by a non-Indian entity;
(2) Entities where Indians have senior management titles without the correlating
responsibilities, control, or knowledge of operations; where the entity only
qualifiesfor certification because an Indian holds that senior management role;
(3) Entities, not including legitimate brokers, that derive profit only by providing
goods or services at an increased cost, where such goods or services could be
acquired directly on the open market and/or from the entity’s source without
paying a marked-up cost; and/or
(4) Any other situation where the Indian Preference Office determines that the
application of Indian preference would in fact predominantly or substantially
benefit non-Indians or non-Indian-owned businesses; or where Indians or Indian-
owned businesses only benefit by assisting the non-Indian or non-Indian-owned
business with receiving the contract.

502.6. Application of Indian Preference to Contracts
502.6-1. Application of the Law. Except where prohibited or limited by law or grant funding
requirements, this law shall apply to all contracts over three thousand dollars ($3,000) that meet
the requirements of (a) and/or (b) below:
(8 Thislaw shall apply to:
(1) al contracts, subcontracts, and compliance agreements to which the Nation is
a party, and all contracts, subcontracts and compliance agreements that are
entered into on behalf of, or for the benefit of the Nation, whereby goods and
services are provided on or near the Reservation; and
(2) al subcontractors, employees, or other entities working with, for, on behalf of
a party to a contract, subcontract or compliance agreement as identified in (1), in
fulfilling such contract, subcontract, or compliance agreement.
(b) Tribal Corporations. This law shall apply to Tribal corporations to the extent such
corporations enter into contracts with the Nation.
502.6-2. Non-Applicability of the Law.
(&) Indian Preference in Hiring of Employees of the Nation. The standards set out in this
law shall not apply to preference as applicable to employees hired through the Nation’s
Human Resources Department or pursuant to an employment contract.
(b) Internal Services and Enterprises. The application of Indian preference shall be
superseded in specific situations in accordance with the following:
(1) The Nation shal exclusively utilize internal services and enterprises
whenever an internal service of the Nation or enterprise could or does provide the
necessary goods and services in the ordinary course of business.
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(2) If an internal service or enterprise is unable to fulfill some or al of the
requirements of a contract, then the provisions of this law shall apply to any
outsourcing conducted by the internal service or enterprise.
502.6-3. Contract Specifications Review. Prior to the posting or announcement of a contract for
any project of the Nation, the specifications for such project shall be submitted to the Indian
Preference Office.
(& Within five (5) business days of receiving the specifications of the project the Indian
Preference Office shall, with experts identified from other entities of the Nation, review
the specifications, including bidding requirements, to ensure that there are no
unnecessary and/or unjustifiable restrictions that may:
(1) preclude certified entities from bidding or being digible to fulfill the contract
or subcontract;
(2) disqualify qualified trades workers from employment opportunities created
under such contract or subcontract; and/or
(3) create conditions that would make bidding, compliance, or employment
unduly burdensome for qualified trades workers or certified entities.
(b) Unbundling a Contract. The Indian Preference Office may require that specific
portions of a contract be outsourced to internal services, enterprises, certified entities
and/or qualified trades workers, even if a single entity is capable of providing all of the
goods and/or services required under the contract. Provided that, such outsourcing shall
not cause undue hardship, unnecessary delay or additional expenses in completing the
project.
502.6-4. In soliciting bids, the entity offering the contract shall indicate that Indian preference
shall be applied in accordance with this law.
502.6-5. Cooperative Agreements. Within the scope of authority defined in this law, the Indian
Preference Office may enter into cooperative agreements with federal and state agencies, subject
to the approval of the Oneida Business Committee.
502.6-6. Cultural Setting of Contracts. All parties to a contract to which this law applies shall
recognize that any operations are taking place within a unique cultural setting within the Nation.
Every contractor shall make reasonable accommodations to the customs and beliefs of all Indian
workers so as to promote rather than hinder the employment of Indians.
(@) If an Indian worker wishes to attend any traditional cultural activities or ceremonies,
the worker shall provide reasonable advance notice to the contractor in requesting such
time off.
(b) Where attendance at traditional cultural activities or ceremonies requires a worker to
take time off from a regularly scheduled shift or workday, such time may be paid or
unpaid, at the discretion of the employer or as established by contract or compliance
agreement.
502.6-7. Employees of the Nation. In the execution of employment duties and in accordance
with the Nation’s laws and policies governing employment, employees of the Nation shall follow
this law in following contracting and bidding procedures for the Nation or entities of the Nation.
(@ The Indian Preference Office shall establish a training process for entities of the
Nation that do contracting or bidding as aregular function of their duties.
502.6-8. Contracts and Attachments. All contracts thislaw appliesto shall:
() Stipulate that compliance with this law is required, and that violation of any portion
of thislaw or applicable compliance agreement may be deemed a material and substantial
breach of contract, enforceable:
(1) Asset forth by the terms of the original contract for a breach of contract; and
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(2) Inaccordance with the provisions of this law.
(b) Reference this law, and shall contain an acknowledgment clause, whereby the
contractor shall agree to the following:
(1) The contractor has read and understands the provisions of this law;
(2) The contractor understands how this law affects the contractor’s rights and
responsibilities; and
(3) The contractor agrees that the provisions of this law shall govern the
performance of the parties.
(c) Reference the Nation’s laws governing vendor licensing, and provide the contracting
parties with directions on how to access that document.
502.6-9. Applying Indian Preference to Non-Construction Contracts. Where more than one (1)
bid is received for a non-construction contract, an Indian preference percentage discount of five
percent (5%) shall be applied to al bids received from certified Indian-owned businesses.
502.6-10. Applying Indian Preference to Construction Contracts. Where more than one (1) bid
is received for a construction contract, the discount applied to bids from certified Indian-owned
businesses shall be:
(a) ten percent (10%) of the first fifty thousand dollar ($50,000) segment of abid;
(b) plus nine percent (9%) of the next fifty thousand dollar ($50,000) segment of abid;
(c) plus eight percent (8%) of the next one hundred thousand dollar ($100,000) segment
of abid;
(d) plus seven percent (7%) of the next one hundred thousand dollar ($100,000) segment
of abid;
(e) plussix percent (6%) of the next one hundred thousand dollar ($100,000) segment of
abid;
(f) plusfive percent (5%) of the next one hundred thousand dollar ($100,000) segment of
ahid;
(g) plus four percent (4%) of the next five hundred thousand dollar ($500,000) segment
of abid;
(h) plus two percent (2%) of the next one million dollar ($1,000,000) segment of a bid;
and
(i) plusone percent (1%) of any amount over two million dollars ($2,000,000).
502.6-11. Awarding the Contract. After the appropriate discount has been subtracted from
preferred bids, the following shall be used to determine which bidder is awarded the contract:
(@ If abid from a certified entity is less than the total of the apparent low bid after
Indian preference is applied, then the contract shall be awarded to the certified entity.
(b) If none of the certified entity bids are less than the total of the apparent low bid after
the Indian preference discount is applied, the contract shall be awarded to the lowest
responsible bidder.
(c) Bid shopping is prohibited.
502.6-12. Monitoring the Contract. Once a contract is awarded to an entity, the Indian
Preference Office shall perform the following monitoring duties:
(a) Perform on-site inspections to verify compliance with this law;
(b) Require and review weekly workforce reports;
(c) Providetraining to assist certified entities with understanding their rights and abilities
under thislaw; and
(d) Receive feedback from contractors regarding the performance of any certified entity
or qualified trades worker.
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502.6-13. Inthe event that a dispute may arise regarding this law or a compliance agreement, all
affected parties shall cooperate in good faith with the Indian Preference Office toward a mutually
satisfactory resolution.

502.7. Compliance Agreements
502.7-1. Compliance Agreements. Once a bid has been accepted, but before work commences
on any portion of a contract or subcontract, each contractor shall meet with the Indian Preference
Office to negotiate and execute a compliance agreement. All contractors and subcontractors shall
comply with the terms of any compliance agreement executed in accordance with this law.
502.7-2. Contents of a Compliance Agreement. A compliance agreement shall include, but is
not limited to, the following information:
(8 Numerical hiring goals and timetables that specify the minimum number of Indians
that must be utilized per contract dollar; and
(b) Compensation of qualified trades workers including wage scale, salaries and other
benefits. Compensation shall be determined based on the prevailing wage scales of the
Nation and/or federal or state governments.
502.7-3. Term of a Compliance Agreement. Where a contract lasts for more than one (1) year,
compliance agreements shall be reviewed annually and revised as necessary to reflect changesin
hiring plans or the number of certified entities available.
502.7-4. Unless prior written consent of the Indian Preference Office has been received, a
contractor shall not deviate from an executed compliance agreement by adding or removing any
subcontracts, subcontractors or positions filled by qualified trades workers or certified entities, or
by filling a vacancy with a non-qualified trades worker or a non-certified entity.
502.7-5. Limited Waivers. The Indian Preference Office shall establish standard operating
procedures to provide for emergency conditions and situations whereby a limited waiver of
compliance may be authorized, in situations where a contractor has made a significant and
documented good faith effort to achieve compliance, or can demonstrate that compliance is not
practical for reasons other than pricing.

502.8. Skills Bank and Qualified Trades Workers
502.8-1. The Indian Preference Office shall establish and administer a Skills Bank to assist with
providing Indians and first-generation descendants with employment opportunities. The goa of
the Nation is to achieve one hundred percent (100%) participation of qualified trades workers on
projects.
(@ The Indian Preference Office shall identify, initiate, and sponsor training, internship,
and apprenticeship opportunities necessary in order to increase the pool of qualified
trades workers and to assist Indians in becoming qualified in the various job
classifications used by employers.
(b) The Indian Preference Office shall cooperate with other programs of the Nation to
provide counseling and support to assist Indians in retaining employment.
502.8-2. The Skills Bank shall be the exclusive referral source under this law, representing the
official compilation of qualified trades workers eligible for Indian preference in accordance with
this law. Skills Bank listings shall include the names and qualifications of the qualified trades
workers. The Indian Preference Office shall regularly update the Skills Bank listings.
502.8-3. Entities required to fill positions in accordance with this law and/or a compliance
agreement under section 502.7, shall contact the Indian Preference Office prior to the
commencement of any work.
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(&) Except where prohibited by law or grant funding requirements, the entity shall hire
qualified trades workers from the Skills Bank in the following order of priority:
(1) Members of the Nation;
(2) First generation descendants of the Nation; and then
(3) Members of other federally-recognized Indian tribes.
(b) If alaw or grant funding requirement prohibits the hiring of qualified trades workers
in accordance with section 502.8-3(a), qualified trades workers shall be hired in
accordance with the requirements of said law or grant.
(c) If the necessary labor cannot be acquired from the Skills Bank, then a limited waiver
may be granted by the Indian Preference Office.
502.8-4. In order to be added to the Skills Bank, an applicant shall submit a completed
application and documentation of the following:
(&) proof of enrollment or proof that the individual is a first-generation descendant of the
Nation;
(b) education; including degrees, diplomas, apprenticeships, internships or continuing
education training related to the field;
(c) proof of adriver’slicense, including any endorsements, if applicable;
(d) if the worker is seeking to be listed as a qualified trades worker for a specific trade,
then the worker shall provide specific information related to that trade, including:
(1) past and current licensing;
(2) credentials and certifications; and
(3) information related to penalties or punitive actions taken by any licensing
body within the past ten (10) years.
502.8-5. Placing an applicant in the Skills Bank as a qualified trades worker confers recognition
that he or she is eligible to receive Indian preference in accordance with this law. A qualified
trades worker shall be qualified for Indian preference for employment for a particular skill or
trade if he or she meets the minimum qualifications for a particular skill or trade.
502.8-6. Wage and Hour Standards, Layoffs and Terminations, Call-Backs, Promotions,
Unions.
(@) Every contractor utilizing qualified trades workers shall ensure that such workers
receive equal compensation, including overtime pay, and shall have equal work
standards, that are provided to other employees. Contractors that hire qualified trades
workers in order to comply with this law, but do not utilize those workers in a manner
similar to other employees are not maintaining equal work standards.
(b) In making any layoffs or terminations, all contractors shall notify the Indian
Preference Office prior to laying off or terminating a qualified trades worker.
(1) No qualified trades worker with at least minimum qualifications for the job
classification shall be terminated or laid off so long as a non-Indian employee in
the same craft with similar skills remains employed. If the contractor lays off by
crews, qualified trades workers shall be transferred to any crew that will be
retained, as long as there are non-Indian employees in the same craft employed
elsewhere under the same contract.
(2) No contractor shall terminate or lay off any qualified trades worker pursuant
to this law, without documented good cause. The contractor shall promptly
replace the qualified trades worker with another qualified trades worker.
(3) When acontractor beginsto call back laid-off employees, that contractor shall
notify the Indian Preference Office and shall call back qualified trades workers
before bringing back other employees.

50.C. 502 — Page 10



463
464
465
466
467
468
469
470
471
472
473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508
509
510

Draft 1 — PM Draft
20191219

() Qualified trades workers and certified entities shall not be required to affiliate with
organized labor for employment under this law. The mere absence of affiliation with
organized labor shall not disqualify a qualified trades worker from employment or
contracting where that worker is otherwise qualified. A qualified trades worker shall not
be guaranteed to receive the benefits of a union contract, other than wage scales, unless
the worker elects to join the union.
502.8-7. Construction Contracts: Core Work Crew. As a condition of a construction contract
award, the contractor shall identify its core work crew, including those core work crew
employees utilized by known subcontractors. If such employees are approved by the Indian
Preference Office, they may be employed on the project without regard to Indian preference.
Provided that, core work crew employees shall at no time displace qualified trades workers
and/or potential qualified trades workers by performing work outside their trade or skill.
(@ For the purposes of employment on a project, the Indian Preference Office and the
contractor, and any subcontractor, shall negotiate the designated members of the
contractor’s core work crew.
(b) Any contractor that fills vacant positions immediately prior to undertaking work
pursuant to a contract to which this section applies shall provide evidence acceptable to
the Indian Preference Office that such actions were not intended to circumvent the
provisions of this law.
(c) A contractor shall not use extraneous qualification criteria or other personnel
requirements that prevent qualified trades workers from being employed, unless the
contractor is able to demonstrate that such criteria or requirements are required by
regulatory compliance.

502.9. Investigations and Enforcement
502.9-1. Complaints. An individual or entity may file a written complaint with the Indian
Preference Officeif aggrieved by an act of non-compliance with:
(@) thislaw;
(b) acompliance agreement; and/or
(c) any standard operating procedure issued pursuant to this law.
502.9-2. Contents of the Complaint. A complaint shall include information that will reasonably
enable the Indian Preference Office to understand the general nature of the complaint and carry
out an investigation, such as evidence of any discriminatory practices, aleged misconduct, or
other non-compliance.
502.9-3. Complaint Investigation. Upon receipt of a complaint or after witnessing non-
compliance with this law while conducting its monitoring duties, the Indian Preference Office
shall conduct an investigation.
(@ In conducting an investigation to determine if the complaint has merit, the Indian
Preference Office shall be authorized to:
(1) inspect and copy all relevant records;
(2) interview and speak to workers; and
(3) conduct inspections of the job site.
(b) Information collected during an Indian Preference Office investigation shall be kept
confidential unless disclosure is necessary or required as part of any judicial or
administrative proceeding or in accordance with alaw of the Nation.
(1) Any report or recommendation prepared by the Indian Preference Office for
use at a hearing shall be promptly released to the complainant and alleged
violator.
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(c) If the Indian Preference Office receives a complaint or information that an entity is
operating in a manner that is harmful to the health, safety, or welfare of the Nation or
community, the Indian Preference Office shall immediately refer the complaint or
information to the appropriate department or authority of the Nation for investigation.
(1) The referral of a complaint does not prohibit the Indian Preference Office
from its independent investigation of such complaint or information for purposes
of ensuring compliance with this law.
(2) The Indian Preference Office shall have the authority to review the results of
any other investigation conducted by another department or authority of the
Nation in accordance with the Nation’ s laws and policies governing open records.

502.9-4. Alleged Violation Has No Merit. If the Indian Preference Office determines that the
alleged violation has no merit, the Indian Preference Office shall notify al partiesin writing that
the complaint shall be closed.

(8 The complainant may file a complaint to contest this decision with the Nation’s Trial
Court within ten (10) business days after issuance of such notice.

(b) The Trial Court shall then conduct an in-camera inspection of the investigation
completed by the Indian Preference Office. During an in-camera inspection only a judge
may review the information obtained by the Indian Preference Office during the
investigation as thisinformation is confidential and disclosure is not necessary.

(c) If after reviewing the Indian Preference Office’s investigation, the Trial Court
determines the alleged violation has no merit, the Trial Court shall notify all parties in
writing that the matter will be dismissed and no further appeals of the matter will be
accepted.

(d) If after reviewing the Indian Preference Office’s investigation the Trial Court
determines that there is sufficient evidence of a genuine and material issue of non-
compliance, the Tria Court shall order the Indian Preference Office to take action in
accordance with section 502.9-5.

502.9-5. Alleged Violation Has Merit. If the Indian Preference Office determines that the
alleged violation has merit and there is sufficient evidence of a genuine and material issue of
non-compliance, the Indian Preference Office may take action to resolve the complaint.

(@ The Indian Preference Office may take any of the following actions to resolve the
complaint:
(1) Attempt to reach an informa or formal resolution of the aleged non-
compliance;
(A) If aformal resolution is reached, any agreement shall be in writing
and signed by all parties. The issue shall then remain in abeyance for the
term of the contract during which time all parties shall comply with the
terms of the written agreement. Breach of the terms of the written
agreement may be a cause of action for litigation before the Trial Court.
(2) Issue anotice of non-compliance to the entity by certified mail;
(A) The notice shall state the specific violation(s) alleged, the
requirements that must be met to ensure compliance with this law, and
shall provide a reasonable amount of time, not to exceed thirty (30) days,
wherein the entity shall provide evidence that it has taken the steps
necessary to come into compliance.
(3) Place the entity’s certification in probationary status for a period not to
exceed six (6) months; or suspend, revoke, or deny renewa of the entity’s
certification;
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(A) Once certification is revoked, an entity shall not be eligible to apply
for re-certification until one (1) year has passed from the effective date of
the revocation.
(B) At any time that certification is suspended, revoked, or has lapsed, a
formerly certified entity shall not qualify for Indian preference.
(C) Where acertified entity loses certification:
(i) the contractor may be required to replace that entity with
another certified entity if the work has not begun or performance
under a contract has not commenced, unless replacement is
impossible or would cause undue hardship; or
(i1) the Indian Preference Office may authorize the contractor to
continue to utilize that entity without regard to Indian preference if
work has aready begun or performance under a contract has
commenced.
(4) Issueafine;
(A) Thelndian Preference Office shall be delegated authority to develop a
fine and penalty schedule that may be imposed upon any person or entity
violating provisions of this law. The fine and penalty schedule shall be
adopted by the Oneida Business Committee through resolution.
(B) No fines or penalties may be assessed against the Nation, the Indian
Preference Office, or other department of the Nation, or employees
engaged in their official duties under thislaw.
(5) Renegotiate a compliance agreement with the contractor to include
additional opportunities for qualified trades workers or certified entities; and/or
(6) Request the appropriate entity withdraw any licensing issued by the Nation.
(b) Anindividual or entity may contest an action taken by the Indian Preference Office
by filing a complaint with the Trial Court within ten (10) business days after the date of
issuance of the Indian Preference Office' s decision.
502.9-6. Additional Enforcement Measures. If the Indian Preference Office is unable to
facilitate a satisfactory resolution, and a notice of non-compliance or action against a certified
entity’s certification has not resulted in a successful resolution, the Indian Preference Office may
file an action with the Trial Court, seeking appropriate relief, including but not limited to:
(& Aninjunction;
(b) Specific performance, including but not limited to:
(1) reinstatement of a qualified trades worker at the previous wage;
(2) immediate removal of employees hired in violation of thislaw; and/or
(3) employment, promotion or additional training for Indian preference-eligible
partiesinjured by aviolation;
(c) Payment of back pay, damages, and/or costs associated with the enforcement of an
order issued by the Trial Court, including but not limited to filing fees, attorney fees,
and/or costs incurred by the Indian Preference Office in bringing an action. Provided that,
no money damages may be claimed in any suit against the Nation, the Indian Preference
Office or other departments of the Nation, or officials of the Nation or employees
engaged in their official duties under this law; and/or
(d) Any other action the Trial Court deems lawful, equitable, and necessary to ensure
compliance with this law and to alleviate or remedy any harm caused by non-compliance.
502.9-7. Although relief granted by the Trial Court may benefit an individual qualified trades
worker, certified Indian preference entity, or other individual or entity, neither the Indian
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Preference Office nor the Nation represents those individuals and/or entities in any action for
non-compliance with this law.

502.9-8. Cease-and-Desist Orders. The Oneida Police Department is hereby expressy
authorized and directed to enforce such cease-and-desist or related orders as may from time to
time be properly issued by the Trial Court. Such orders shall require a decree or order to render
them enforceable. The Oneida Police Department shall not be civilly liable for enforcing such
orders so long as the Tria Court signs the order.

502.9-9. Retaliatory Action Prohibited. No entity shall punish, terminate, harass or take any
other adverse personnel or hiring action in retaliation for a party’s exercise of Indian preference
rights under this law. However, this section shall not prohibit action that can be reasonably
justified as taken in good faith based on documented employee performance.

End.

Adopted BC-03-27-13-B
Amended BC- - - -
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