NOTICE OF

PUBLIC MEETING

TO BE HELD

Thursday, May 19th at 12:15 p.m.

IN THE
OBC CONFERENCE ROOM

(2" FLOOR—NORBERT HILL CENTER)

In accordance with the Legislative Procedures Act, the Legislative
Operating Committee is hosting this Public Meeting to gather feedback
from the community regarding a legislative proposal.

TOPIC: LEASING LAW

This is a proposal to amend the Leasing law which was adopted pend-
ing BIA approval. The amendments:

¢ Delegate rulemaking authority jointly to the Oneida Land Com-
mission and the Division of Land Management based on the Ad-
ministrative Rulemaking law [see 65.5-1 and 65.10-5];

¢ Specify that this law does not apply to leases included in the Na-
tion’s home ownership programs administered using federal fund-
ing or leases lasting one (1) year or less [see 65.4-2(b)];

¢ Include valuation provisions for residential and agricultural leases
[see 65.6-4, 65.6-5, and 65.7-5];

¢ Include a provision allowing a residential lease be entered into by
a parent or legal guardian on behalf of their child or ward [see 65.6
-6]; and

¢ Add additional information regarding the process required under
the National Environmental Policy Act [see 65.9-2(a)-(d)].

To obtain copies of the Public Meeting documents for this proposal,
or to learn about the LOC public meeting process, please visit

www.oneida-nsn.gov/Register/PublicMeetings
or contact the Legislative Reference Office.

PUBLIC COMMENT PERIOD
OPEN UNTIL May 26, 2016

During the Public Comment Period, all interested persons may
submit written comments and/or a transcript of any testimony/spoken
comments made during the Public Meeting. These may be submitted to
the Tribal Secretary’s Office oz to the Legislative Reference Office in per-
son (Second floor, Norbert Hill Center) or by U.S. mail, interoffice mail, e
-mail or fax.

Legislative Reference Office
PO Box 365 Oneida, WI 54155
LOC@oneidanation.org
Phone: (920) 869-4376 or (800) 236-2214
Fax: (920) 869-4040




Chapter 65
LEASING

Analysis by the Legislative Reference Office

Title Leasing law (the Law)
Nathan King, .
Requester Legislative Affairs Drafter | Krystal John Analyst | Tani Thurner
Reason for To amend the Law based on comments received from the Department of the Interior,
Request so that the Law can be approved.
Purpose This Law sets out the Tribe’s authority to issue, review, approve and enforce leases of

Tribal fee land and trust land.

Authorized/
Affected Entities

Department of Land Management (DOLM), Land Commission, Cultural Heritage
Department, Environmental Health & Safety Division, the Judiciary, Oneida Law Office

Related
Legislation

Real Property Law, Public Use of Tribal Land Law, Administrative Rulemaking law and
proposed Eviction Law

Due Process
&Enforcement

Denial of lease requests and cancellation of leases; parties can also request that the
Secretary of the Interior review the Tribe’s leasing law to ensure it is being followed.
DOLM “determinations” are appealable to the Judiciary.

On May 13, 2015, the Oneida Business Committee (OBC) adopted a new Tribal leasing
law, which required approval from the US Department of the Interior (DOI) before it could go
into effect. Once it is approved and effective, the Oneida Nation will be able to lease Tribal land
held in trust without needing approval from the DOI for each individual lease.

The Law has not yet gone into effect. After adoption by the OBC, the law was submitted
to the DOI for approval, but the DOI returned the Law with several comments. Additional
changes were made, the draft was re-submitted; and the DOI returned it with more comments.

This draft of the Law was prepared after reviewing the second set of comments provided

by the Department of the Interior (DOI).

Further changes were made, both based on the

comments as well as changes not related to the comments.

Changes not related to the DOl comments

e A new provision is added that authorizes a parent or legal guardian to enter into a residential
lease on behalf of his/her child or ward. [65.6-6]
0 In response to a later comment received from the DOI, a definition for guardian is

also added to the Law: “one who has legal authority and duty, as appointed by a court
of competent jurisdiction, to care for another’s person or property because of the
other’s infancy, incapacity or disability.” [65.3-1(f)]

o0 This is not limited to minor or incompetent children/wards, so it is not clear if this
would authorize a parent to enter into a residential lease on behalf of an adult child
over whom the parent had no legal authority.

Currently, the Law treats leases and lease documents (a broad term that includes lease
amendments, assignments, subleases and leasehold mortgages) as separate things. Under the
amendments, the definition of “lease document” is expanded to include leases, and
provisions throughout the Law that referred to “leases and lease documents” are revised to
just refer to lease documents. [65.3-1(j)]

Currently, every lease is required to include several provisions related to improvements,
which are listed in the Law. Under the amendments, every lease amendment, lease




assignment, sublease and leasehold mortgage is now also required to list those requirements
related to improvements. [65.5-3]
Currently, the Law does not apply to mineral leases or to any lease of individually-owned
Indian allotted land (i.e. individual trust land). Two additional exceptions are added — now,
this Law will also not apply to:

1. Leases lasting exactly one year, or less than one year.

2. Leases included in the Nation’s home ownership programs administered using federal

funding.” [65.4-2(b)]

Changes made per the Department of Interior comments
Note: For this analysis, comments preceded by “DOI 1-_ refer to the DOI’s September 21,
2015 comments, and “DOI 2-_"" refers to the January 22, 2016 comments.
Clarification that this Law only applies to leasing trust land, not Tribally-owned fee land. The
definition of Tribal Trust Land is deleted and the term is replaced with “tribal land”; the
definition for tribal land only includes trust land. [65.3-1(t), DOI 1-5 to 1-7, 1-10, 2-1, 2-2]
References to “encumbrances” are changed to “leasehold mortgages” as this is the only type
of encumbrance that may be placed on Tribal trust land. [65.3-1(k), DOI 1-1, 1-3, 1-18, 1-19]
Clarification that the lessor is always the Oneida Nation, and no longer includes any
administrator or assign of the Oneida Nation. [65.3-1(m), DOI 1-4]
All leases, not just business leases, must contain site surveys and legal descriptions based on
metes and bounds, rectangular, or lot and block systems. [65.5-2(a), DOI 1-13]
All lease descriptions must now meet the requirements of the BIA’s Land Titles and Records
Office (LTRO). [65.5-2(a), DOI 1-13, 1-14, 2-4, 2-6, 2-7]
When DOLM cancels a lease due to default, it must now be done “pursuant to the Eviction
law.” (There is not currently an Eviction law in place, but the Tribe is processing a proposal
for an “Eviction and Termination law”.) [65.11-4, DOI 1-24]
Lease documents must be provided to the BIA for encoding, and to forward to the LTRO,
instead of being provided to the BIA for recording in the LTRO. Residential subleases are
still exempt from this requirement, but encumbrances are no longer exempt. [65.10-3, DOI 1-
23, 2-11]
To clarify that the Oneida Nation is taking over the administration, management, and
enforcement of leasing Tribal land, the Law no longer specifically authorizes the Secretary of
the Interior to enter leased premises for inspection and to ensure compliance with leases.
Instead, only the DOLM may do so. [65.5-2(j), 65.5-2(m), DOI 1-15 and 1-16]
Currently, the Law addresses how the valuation of a business lease is determined [65.8-6] but
does not mention anything about valuation of other types of leases. Two provisions are added
to address valuation of residential and agricultural leases. [DOI 1-21, 1-29]

0 Residential Leases — the same requirements for valuation of a business lease are
added to the section governing residential leases. [65.6-4] The amendments also add
that residential leases may not be approved for less than the appraised fair annual
lease value unless DOLM determines such action is in the best interest of the Nation,
in which case an appraisal is not required. [65.6-5].

o0 Agricultural Leases “are valued based on the bidding process required as part of the
lease award process included in the rules, which [DOLM] and the Oneida Land
Commission shall jointly develop.” [65.7-5]




e Agricultural leases must now also require the lessee to manage land in accordance with a
conservation plan that the Nation is required to develop, as well as any other appropriate
stipulations developed by the Nation.” [65.7-4, DOI 1-20, 2-8]

e Currently, every lease is required to include several provisions related to improvements. The
amendments add that all lease documents must now also include these, and add that they
must include “whether development plans and/or construction management schedules must
be submitted to [DOLM] for approval prior to beginning construction of any improvements.”
[65.5-3(d), DOI 1-17]

e DOLM may enter property to ensure compliance in accordance with this Law and any other
Oneida laws, policies and rules; instead of in accordance with federal regulations. [65.5-2()),
DOl 1-15, 1-16, 2-5]

e Section 65.4-3(c) is deleted, it is redundant and already covered under 65.4-3(a). [DOI 1-9]

e Currently, DOLM determinations may be appealed in accordance with the Judiciary law. The
DOI requested that “Judiciary law” be defined. Instead, that provision is changed to say that
determinations of DOLM can be appealed with the Oneida Judiciary and a definition for the
“Oneida Judiciary” is added. [65.12-1, 65.3-1(0), DOI 1-2, 1-25]

Environmental Review Process

Amendments add that the Environmental Health & Safety Division is responsible for
conducting environmental reviews on all proposed lease documents and that the Nation is solely
responsible for ensuring the environmental review has been completed in accordance with this
law. [65.9-2 and DOI 1-22]

Currently, 65.9-2 only states that environmental reviews “shall be conducted in accordance
with the process established under [the National Environmental Policy Act (NEPA)] to evaluate
environmental effects of federal undertakings.” The DOI included comments in both sets of
comments regarding this provision. The first, (DOl comment 1-22) stated:

One of the potential benefits to tribes under the HEARTH Act is the ability to establish
streamlined procedures for an environmental review process. While doing so would
eliminate the Tribe’s reference to compliance with NEPA, [...] the HEARTH Act does
have minimum requirements -- in general:
o Identification and evaluation of any significant effects of the proposed action on
the environment;
e A process that provides how the public will be notified of any significant
environmental impacts;
e A process that ensures the public has a reasonable opportunity to comment;
e Ensuresthe Tribe will respond to “relevant and substantive public comments”
Within a streamlined process, we also look for:
o Definitions for related terms used, i.e., public, environmental impacts,
significant effects, etc.;
¢ Recognition of a categorical exclusion option. If desired;
e Specific timeframes associated with the processes and comment period.

No changes were made to the Law based on that comment. Then, when the second set of
comments was received, a new comment was added for this issue:
Comment 2-10 DISCUSSION & REQUIRED: [Comment 1-22] was
intended to explain that the Tribe’s Leasing Law must state specific,
streamlined environmental review requirements as provided within the
HEARTH Act. [...] the minimum requirements referenced in [comment 1-
22] must be included in the Tribe’s Leasing Law.



To address this, 65.9-2 was expanded to state:
“The Environmental, Health and Safety Division or its designee shall conduct an environmental
review on all proposed lease documents in accordance with the process established under the
[NEPA] to evaluate environmental effects of federal undertakings and, at a minimum, the
process shall:
(a) Identify and evaluate any significant effects of the proposed action on the
environment;
(b) Establish a process for notifying the public of significant environmental impacts;
(c) Ensure that the public has a reasonable opportunity to provide comments regarding
the action and its environmental impacts;
(d) Require the Nation to respond to relevant and substantive comments received from
the public.”

Following this change, a third comment was received from the DOI for this provision, which
recognized that the “specific, ‘streamlined’ requirements per the HEARTH Act” were now
included, but added:
“...However ... the Leasing Law must clarify that the NEPA process will be completed by
the Tribe (as with approval of the Leasing Law, the Environmental Review is no longer
completed by the BIA).”
To satisfy this comment, a sentence is added to 65.9-2 which states “The Nation is solely
responsible for ensuring that the environmental review has been completed in accordance with
this law.”

DOI comments that did not result in changes

e The DOI suggested that an additional provision be added if the Tribe has land within an
irrigation project or drainage district. [DOI 1-12] However, it does not appear that the
Tribe has land within such a district, so no change was made.

e The Law only applies to residential, agricultural, and business leases. [65.4-2] The DOI
comments noted that Wind and Solar leases and Wind Energy Evaluation Leases are not
addressed. No changes were made; but this was a “Discussion,” not a “Required”
comment. [DOI 1-8]

e Currently, lease applications must be submitted to pursuant to rules and Standard
Operating Procedures (SOPs) developed by DOLM. The DOI recommended including
more detail within the Law as to the steps in the leasing process, because:

“Detailing how an application is obtained, who initiates various steps (i.e., the
potential lessee or the Tribal department, etc.) can be helpful to applicants and
perhaps lessen the time tribal staff has to spend responding to routine inquiries.”
[DOI comment 1-11]
However, instead of adding more detail to the steps, the Law was instead amended to
state that applications are submitted to DOLM “pursuant to the Rules which [DOLM] and
the Oneida Land Commission shall jointly develop.”[65.5-1] This does not satisfy the
recommendation; but this was not a “Required” change.

Rulemaking Authority
A definition for “Rule” is added — it means “a set of requirements, including fee
schedules, enacted jointly by Land Management and the Oneida Land Commission in
accordance with the Administrative Rulemaking law based on authority delegated in this law



in order to implement, interpret and/or enforce this law.” [65.3-1(q)] The amendments add
that DOLM is also authorized to enforce rules developed pursuant to this Law. [65.11-1]
Clear Rulemaking Authority
The Law clearly delegates rulemaking authority to DOLM and the Land Commission to
jointly develop rules:
e Governing how parties submit an application for a lease document. [65.5-1]
e Which must include a lease award process which must include a bidding process which is
used to determine the valuation of agricultural leases. [65.7-5]
e Requiring administrative fees for issuing a lease document or conducting any other
administrative transaction. [65.10-5]
Possible Rulemaking Authority
This Law delegates authority to DOLM develop or implement the following, but it is not
clear if this is a delegation of rulemaking authority — the word “Rule” is not used, so it is not
clear if the following would be subject to the newly-established Rulemaking process:
e A leasing management plan that ... addresses accounting, collections, monitoring,
enforcement, relief, and remedies. [65.10-1(b)]
e An accounting system that generates invoices, accounts for payments, and dates of when
rate adjustments should be made. [65.10-2]
e A procedure equivalent to an appraisal for determining fair annual lease value for
business and residential leases. [65.6-4(a) and 65.8-5(a)]
e The format and requirements set out in lease document applications. (These must be
approved by the Land Commission) [65.5-1(a)]
e Additional procedures and processes to be followed when offering and awarding
lease documents (these must be approved by the Land Commission). [65.5-1(a)]
Other Entities — Potential Rulemaking Authority
The Law references other rules/plans/processes, but is not clear about who must
develop/implement them or whether these are considered rules (in some situations, the Law just
states the “Nation” will develop the plan but this is not identifying a responsible party)
o 65.7-4 refers to “the conservation plan that the Nation shall develop and any agricultural
resource management plan and/or other appropriate stipulations developed by the Nation.”
e 65.9-2 refers to an environmental review, which must be conducted in accordance with
the process established under [NEPA] and which must meet requirements listed in the law.
e 65.8-4(c) refers to “any business leasing management plan developed by the Nation.”

New Responsibilities for the Land Commission

Currently, the Law only mentions the Land Commission once — it responsible for approving
the format/requirements for lease applications, and additional processes/procedures for awarding
leases/lease documents. [65.5-1(a)] The amended law makes the Land Commission jointly
responsible for developing rules, so along with the Department, the Land Commission will be
jointly responsible for performing all of the other responsibilities required by the Administrative
Rulemaking law, such as preparing each rule, including publishing notice; conducting public
meetings, and requesting/obtaining required analyses for the rule(s). [65.5-1 and DOI 2-3]

Other
To reflect the Oneida Constitutional amendments adopted in 2015, various references to the
“Tribe” were changed to “Nation.” The definitions for Cultural Heritage Department,
Environmental Health and Safety Division, and Land Management (DOLM) no longer state that



they are “Tribal” entities; just that they are entities. [65.3-1]

Additional minor changes were made to ensure the document is consistent with standard
drafting practices; and to improve the flow and clarity of the Law; these did not affect the
content of the Law.

A public meeting has not been held.
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65.1.—__Purpose and Policy

65.1-1.—Purpose. The purpose of thiskawlaw isto set out the Fribe-sNation’s authority to issue,
review, approve and enforce leases. In addition, the purpose of this Lawlaw is to meet the
requirements of the Helping Expedite and Advance Responsible Tribal Home Ownership Act of
2012 (HEARTH Act) by establishing a process under which the FribeNation will be able to
approve leases on Fribatrustiribal land without additional approval of the Secretary of the
Interior.

65.1-2.—Policy. It isthe policy of the FribeNation to set out the expectations and responsibilities
of the tessorslessor and lessees of Fribaltribal land and to ensure the leasing of Fribaltribal land
resultsin minimal risk to the FribeNation.

65.2.—_Adoption, Amendment, Repeal
65.2-1.—-This Lawlaw was adopted by the Oneida Business Committee by resolution BC-05-13-
15-C and shal-take-effectamended by resolution BC- and becomes effective thirty (30)
calendar days after approval by the Secretary of the Interior.
65.2-2.—-This Lawlaw may be amended or repealed by the Oneida Business Committee pursuant
to the procedures set out in the Legidlative Procedures Act. Major, substantive changes to this
Law-shaltlaw may not take effect until they have been approved by the Secretary of the Interior.
Minor, technical amendments may take effect upon apprevaladoption by the Oneida Business
Committee.
65.2-3.-Should a provision of this Lawlaw or the application thereof to any person or
circumstances be held as invalid, such invalidity shall not affect other provisions of this Lawlaw
which are considered to have legal force without the invalid portions.
65.2-4.—In the event of a conflict between a provision of this Lawlaw and a provision of another
Fribal-law, the provisions of this Lawlaw shall control.
(8-___To the extent that this Lawlaw conflicts with any applicable federal statutes or
regulations, the federal statute or regulation shal-eentrelcontrols.
(b)-___To the extent that any lease to which this Lawlaw applies conflicts with this
Lawlaw, this Law-shall-centrellaw controls.
65.2-5.-This Lawlaw is adopted under authority of the Constitution of the Oneida Fribe—of
tndians-of-WisconsiNation.

65.3.—__Definitions
65.3-1.—This section shall govern the definitions of words and phrases used within this Lawlaw.
All words not defined herein shall be used in their ordinary and everyday sense.

(a) “Assignment” shal-meanmeans an agreement between a lessee and an assignee

65-1
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whereby the assignee acquires all or some of the lessee’s rights and assumes all or some
of the lessee’ s obligations under alease.

(b) “Cultural Heritage Department” shal-meanmeans the—TF+ibal entity responsible for
conducting cultural reviews as required under this Lawlaw.

(c) “Cultural review”—shal-meanReview” means a review of the anticipated effects of a
proposed Ieaseer—teasedocument on archaeological, cultural and/or hlstorlc resources.

H(d) “Environmental, Health and Safety Division” shal-meanmeans the Fribal-entity
responsible for conducting environmental reviews as required under this Lawlaw.
{g)(e) “Environmental review—shall-meanReview” means a review of the anticipated
environmental effects of a proposed |ease ertease-document.

(f) “Guardian” means one who has legal authority and duty, as appointed by a court of
competent jurisdiction, to care for another’s person or property because of the other’s
infancy, incapacity or disability.

a) “Improvements’ shalH—meanmeans buildings, other structures, and associated
infrastructure attached to the leased premises.

(h) “Judiciary” means the judicial system that was established by Oneida General Tribal
Council resolution GTC-01-07-13-B to administer the judicial authorities and
responsibilities of the Nation.

(i) “Land Management” shalmeanmeans the Division of Land Management or other
Fribal-entity responsible for entering into leases of Fribaltribal land.

() “Lease” shall+neanmeans a written contract between the FribeNation and a lessee,
whereby the lessee is granted a right to use or occupy Fribaltribal land, for a specified
purpose and duration.

(K) “Lease doeument~—shall+meanDocument” means a lease, lease amendment, tease
assignment, sublease or ereumbraneel easehold mortgage.

() “Leasehold mertgage™—shall-meanMortgage” means a mortgage, deed of trust, or
other instrument that pledges a lessee’s leasehold interest as security for a debt or other
obligation owed by the lessee to alender or other mortgagee.

(m)“Lessee” shal-meanmeans a person or entity who has acquired alegal right to use or
occupy Fribaltribal land by a lease under this Lawlaw, or one who has the right to use or
occupy a property under alease.

(n) “Lessor” shalmeanmeans the FribeNation, in its capacity as the legal, beneficial

and/or equitable owner of Fribaltribal land subject to a lease—and-any—administrator—or

assign of
{r)}(0) “Nation” means the FribeOneida Nation.

{e}(p) “Performance bend™—shall-meanBond” means a bond given to ensure the timely
performance of alease.

() “Rule” means a set of reguirements, including fee schedules, enacted jointly by Land
Management and the Oneida Land Commission in accordance with the Administrative
Rulemaking law based on authority delegated in this law in order to implement, interpret
and/or enforce this law.

p)(r) “Secretary” shalHmeanmeans the Secretary of the Interior, U.S. Department of the
Interior, or its authorized representative.

{e)(s) “Sublease” shalmeanmeans a written agreement by which the lessee grants to a
person or entity aright to use or occupy no greater than that held by the lessee under the
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lease.

(®) —'Fnbal—tpust—tanel—shau—mean Land” means the surface estate of land or any interest
therein held by the United States in trust for the FribeNation; land held by the

FribeNation subject to federal restrictions against aienation or encumbrance; land
reserved for federal purposes; and/or land held by the United States in trust for a—Fribal
corperation-charteredthe Nation under Section 17 of the Indian Reorganization Act, 25
U.S.C §88461-4798477, et. seq.

65.4.—__General Provisions

65.4-1. Appllcable Land. Thisktawlaw appliesto all Fribaltribal land.

65.4-2.—Applicable Leases.
(8) Except as excluded in (b) below, or as contrary to applicable federal statutes and
regulations, this Law-shal-apphylaw applies to all residential, agricultural and business
leases executed by the FribeNation and to all actions and decisions taken in connection
with those leases. Provided that, nothing herein shaltmay be construed to affect the terms
and conditions of leases existing when this Lawlaw goes into effect or amendments,
assignments, subleases or encumbrances made to those |eases.
(b) This Law-shallaw does not apply to mineral leases-erto, any lease of individually
owned Indian allotted land in accordance with 25 U.S.C. 415(h)(2)-), leases included in
the Nation's home ownership programs administered using federal funding or leases
lasting one (1) year or |ess.

65.4-3.—-Applicable Law. In addition to this Lawlaw, leases approved under this Lawlaw are

subject to:
(a)—___al Fribatawof the Nation's laws, except to the extent those Fribal-laws are

inconsistent with applicable federal law; and
(b)-__ appllcablefederal Iaws—anel

65.4-4-. Pursuant to the authorlty of the Secretary to fqu|II the trust obllgatlon of the Unlted
States to the FribeNation under federal law, the Secretary may, upon reasonable notice from the
FribeNation and at the discretion of the Secretary, enforce the provisions of, or cancel, any
residential, agricultural or business lease on Fribaltrusttribal land executed by the FribeNation.
The United States shalimay not be liable for losses sustained by any party to a residential,
agricultural or business |ease executed pursuant to this Lawlaw.

65.4-5-AH | ease parties shall resolve all disputes over residential, agricultural and business
|eases shaH-beresolved-under the Nation's laws ef-theFribe-and in accordance with federal law.
Nothing in this Law—shalllaw _may be construed to waive the Fribe’sNation's sovereign
immunity.

65.4-6.—After the Secretary approves this Lawlaw, all leases of Fribal-trustiribal land approved
and executed under this Law-shal-belaw may become effective without federal approval under
25 U.S.C. 415(h), unless the Secretary rescinds approval of this Lawlaw and reassumes
responsibility for such approval.

65.5. Leaseand Lease Document Requirements
65.5-1.—Information and Application. Land Management shall approve and execute all |eases.
trfermationLand Management shall make available information on obtaining residential,
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agricultural or business feases-erlease documents—shalbe-avaitableatLand-Management..
Parties interested in obtaining a residential, agricultural or business |ease er-tease-document shall

submit an application to Land Management pursuant to the rules which Land Management and
the Oneida Land Commission shall jointly develop.
(@-__Land Management shall develop, and the Oneida Land Commission shall
approve, the format and requirements set out in the |lease and-ease-document applications
for different types of leases, as well as additional procedures and processes to be
followed when offering and awarding teases-and-lease documents.
65.5-2.-Terms and Conditions. LeasesLand Management shall beensure |leases are in writing
and contain, at a minimum, the following:
(8)—-__A description of the land or building being |eased:—business-teases-shal-contain
adequate-site including surveys and legal descriptions based on metes and bounds,
rectangular, or lot and block systems which meet the requirements of the Land Titles and
Records Office of the Bureau of Indian Affairs;
(b)-__ The effective date and term of the leasg;
(c)-___The purpose of the lease and authorized uses of the leased premises;
(d)-__The partiesto the lease;
(e)-___ How much rent is due, when it is due, who receives it, what form(s) of payment is
acceptable, and whether any late payment charges or special fees apply and the rate of
interest to be charged if the lessee fails to make paymentsin atimely manner;
(F)-Whether there will be rental reviews or adjustments, how and when they will be done,
when any adjustments will be effective and how disputes regarding adjustments will be
resolved;
(9)-__Who wit—beis responsible for any taxes applied to the property and/or
improvements,
(h)-__ Duediligence requirements that apply, if any;
(i)—-Performance bond and insurance requirements that apply, if any;
(1)-Land Management-er-the-Seeretary has the right, at any reasonable time during the
term of the lease and upon reasonable notice, in accordance with federalregulationsthis
law and any other applicable laws, policies and rules of the Nation, to enter the leased
premises for inspection and to ensure compliance with the lease;
(k)-___The lessee holds the United States and the FribeNation harmless from any |oss,
liability or damages resulting from the lessee’ s use or occupation of the leased premises,
()-The lessee indemnifies the United States and the FribeNation against all liabilities or
costs relating to the use, handling, treatment, removal, storage, transportation, or disposal
of hazardous materials, or the release or discharge of any hazardous material from the
leased premises that occurs during the lease term, regardless of fault, with the exception
that the lessee is not required to indemnify the FribeNation for liability or cost arising
from the Fribe_sNation’ s negligence or willful misconduct; and
(m)—__Land Management-er-the-Secretary may, at its discretion, treat as alease violation
any failure by the lessee to cooperate with a request to make appropriate records, reports
or information available for inspection and duplication.

176 | 65.5-3—Improvements. AlLand Management shall ensure lease shaldocuments set out

177
178
179
180
181

requirements related to improvements, including:
(8)-___ whether improvements may be constructed;
(b)-___ownership of improvements,
(c)-__responsibility for constructing, operating, maintaining and managing
improvements,
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(d)-__whether the lessee shall submit development plans and/or construction

management schedules to Land Management for approval prior to beginning construction

of any improvements;

(e) removal of improvements;

(e)-f) whether a lessee may develop equity in improvements and sell its interest in the

lease based on the equity; and

(B—g)_thelessor’sright of first refusal to purchase the lessee’ sinterest, if any.
65.5-4.—Obtaining a Lease Document. Lease-Land Management shall ensure |ease documents
shal-beare entered into by written consent of the lessor and the lessee; unless otherwise provided
herein and shalithat the | ease documents contain the-effective date-of-thelease documentdates.

(d—___The lease may authorize subleases only upon approva and execution from Land

Management. Thisin no way relieves the parties from carrying out their duties under the

lease.

(b)-___The lease may authorize eneumbrances—hckuding-leasehold mortgages; on the
leasehold interest for the purpose of financing to develop and improve the premises.

Approval—of—the—enecumbrance—by—Land Management is—requiredshall approve the
leasehold mortgage.

(c)-___The lease shalhmay not authorize mortgages that encumber title to Fribattribal
land.

| 65.5-5.—Payments. For any lease requiring payments to be made to the lessor, the lessor shall

provide the Secretary with such documentation of the lease payments as the Secretary may
request to enable the Secretary to discharge the trust responsibility of the United States.
65.5-6.—Environmental and Cultural Reviews. Land Management shalimay not approve a lease
or-tease-deeument until an environmental review and a cultural review, as required under section
65.9, have been completed. Leases approved and executed in violation of this section shal-beare
null and void.
65.5-7.—Documentation. The following are required for a party to enter into alease:

(a) -___asigned lease; and

(b)-__any reports, surveys and site assessments needed to comply with Fribalthe

Nation's environmental, cultural resource and land use requirements.

65.6.—__Residential Leases
65.6-1.—In addition to the requirements that apply to all leases under section 65.5, the
requirements of this section shaH-also apply to residential leases.
65.6-2.—A residential |ease shal-be-entered-tois required for the lease of land suited or used for
the construction, improvement, and/or maintenance of a dwelling and related structures on the
premises, and otherwise to use or occupy said premises for residential purposes.
65.6-3.—Duration. Residential |eases shaltmay not exceed seventy-five (75) years.
65.6-4. Appraisal, Local Studies.
(d) Land Management shall determine the fair annual |lease value using an appraisal or
equivalent procedure performed by Land Management utilizing the following data:
improvement cost, replacement cost, earning capacity, and sales and lease data of
comparable sites. Land Management shall ensure that an appraisal log reporting the
methods of appraisal and value of the tribal land is attached to every residential lease.
(b) Alternatively, Land Management shall determine the fair annual lease value using an
appraisal _performed by a licensed appraiser utilizing the Uniform Standards of
Professional Appraisal Practice or another commonly accepted method of appraisal.
Land Management shall ensure that an appraisal log describing the method of appraisal
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and value of thetribal land is attached to every residential lease.
65.6-5. Fair Annual Lease Value. Land Management may offer residential leases at reduced
ratesif it determines that doing so isin the best interest of the Nation. Under such circumstances
an appraisal is not required. In all other circumstances, a residential |ease may not be approved
for |less than the present fair annual lease value as set forth in the appraisal.
65.6-6. Lease by Guardian. A parent or legal guardian may enter into a residential lease on
behalf of his or her child or ward.

65.7.—_Agricultural Leases

65.7-1—In addition to the requirements that apply to all leases under section 65.5, the
requirements of this section shal-also apply to agricultural |eases.

65.7-2.—An agricultural |ease shal-be-entered-inteis required for the lease of land suited or used
for the production of crops, livestock or other agricultural products, or land suited or used for a
business that supports the surrounding agricultural community.

65.7-3.—Duration and Renewal. Agricultural leases shaltmay not exceed twenty-five (25) years,
except that any such lease may include an option to renew for up to two (2) additional terms,
which may not exceed twenty-five (25) years each.
65.7-4.—and-_Management—AgriedHtural-leases- of Land. Land Management shall ensure that
agricultural leases require the lessee to manage land in accordance with the conservation plan
that the Nation shall develop and any agricultural resource management plan and/or other
appropriate stipul ations devel oped by the FriseNation.

65.7-5. Lease Valuation. Agricultural leases are valued based on the bidding process required
as part of the lease award process included in the rules, which Land Management and the Oneida
Land Commission shall jointly develop.

5.8. 658—Business Leases

65.8-1.—-In addition to the requirements that apply to all leases under section 65.5, the
requirements of this section shal-also apply to business | eases.
65.8-2.—A business |lease shall-be-entered-atois required for the lease of land suited or used for
business purposes including retail, office, manufacturing, storage, or other business purposes;
and public purposes, including religious, educational, recreational, cultural, or other public
purposes.
65.8-3.—Duration and Renewal. Business leases shaltmay not exceed twenty-five (25) years,
except that any such lease may include an option to renew for up to two (2) additional terms,
which may not exceed twenty-five (25) years each.
65.8-4.—Supporting Documents. All applicants for business site-leases shall submit the following
documents to Land Management:

(&-__ financial statement;

(b)-__ site survey and legal description, if applicable;

(c)-___other documents as may be required by any business site-leasing management

plan developed by the FribeNation.
65.8-5.—Appraisal, Local Studies.
(a)—Fhe Land Management shall determine the fair annual lease value shalbe
determined—byusing an appraisal or equivalent procedure performed by Land
Management utilizing the following data: improvement cost, replacement cost, earning
capacity, and sales and lease data of comparable sites. AnLand Management shall ensure
that an appraisal log reporting the methods of appraisal and value of the Fribaltribal land
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shall-beis attached to every business site lease.
(b)-__ Alternatively, Land Management shall determine the fair annual lease value shatt
be-determined-—byusing an appraisal performed by a licensed appraiser utilizing the
Uniform Standards of Professional Appraisal Practice or another commonly accepted
method of appraisal. AnLand Management shall ensure that an appraisal log describing
the method of appraisal and value of the Fribaltribal land shall-beis attached to every
business site |ease.
65.8-6.—Fair Annual Lease Value.
(d)—___No lease shallmay be approved for less than the present fair annual lease value as
set forth in the appraisal, except as follows:
(1)-___Thelesseeisin the development period;
(2)-___Land Management is providing an incentive for businesses to locate on
Fribaltribal land, and must—previdels providing lease concessions, lease
improvement credits, and |ease abatements to attract such business; or
(3)-__ Land Management determines such action is in the best interest of the
FribeNation.
(b)—___A lease may:
(1)-__ Besdtructured at aflat lease rate; and/or
(2)-__ Be structured at aflat lease rate plus a percentage of gross receipts, if the
lessee is a business located in a shopping center, or the lessee generates over one
million dollars ($1,000,000.00) annually in gross receipts; and/or
(3)-__Be structured based on a percentage of gross receipts, or based on a
market indicator; and/or
(4)-__ Be structured to allow for lease rate adjustments—Fhe; Land Management
shall ensure that the lease shal-speciyspecifies how adjustments will be made,
who will make such adjustments, when adjustments wiH-go into effect, and how
disputes shaltmay be resolved; and/or
(5)-__ Be amended to alow for lease rate adjustments; and/or
(6)-___Provide for periodic review—Sueh-review-shal-give giving consideration
to the economic conditions, exclusive of improvement or development required
by the contract or the contribution value of such improvements.
(c)-___Land Management shall keep written records of the basis used in determining the
fair annual lease value, as well as the basis for adjustments—Fhese and shall present such
records shaH-be-presented-to the lessee and etudedinclude them in any leasefile.
65.8-7.—Performance Bond. If a performance bond is required under a business lease, a-the
lessee shall obtain the performance bond shal—be-obtainredbythe-tessee-in an amount that
reasonably assures performance on the lease. Sueh-bend-shall-beland Management may reguire
performance bonds for the purpose of guaranteeing any of the following:
(&-___ The annual |ease payment;
(b)-__ The estimated development cost of improvements; and
(c)-__Any additional amount necessary to ensure compliance with the lease.

65.9.—_Environmental and Cultural Reviews

65.9-1. Appllcablllty Land Management shallmay not consider approving a lease ertease
document until an environmental review and a cultural review have been completed.
65.9-2.—Environmental Reviews. An-The Nation is solely responsible for ensuring that the

environmental review shal-be-conducted-by—or—at-therequest—of-the-has been completed in

accordance with this law. The Environmental, Health and Safety Division or its designee shall
65-7
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conduct an environmental review on all proposed leases—and—lease documents—Fhe
environmentalreview-shal-be-conducted in accordance with the process established under the
National Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq, to evaluate environmental
effects of federal undertakings: and, at a minimum, the process shall:

(@) ldentify and evaluate any significant effects of the proposed action on the

environment;

(b) Establish a process for notifying the public of significant environmental impacts,

(c) Ensure that the public has a reasonable opportunity to provide comments regarding

the action and its environmental impacts;

(d) Reqguire the Nation to respond to relevant and substantive comments received from
the public.
65.9-3.—Cultural Reviews. ‘ A ' »
Cultural Heritage Department or its desmnee shaII conduct a cuIturaI review on aII propowd
leases-and-lease documents—Fhe-eultural+evien—shal-be-conducted in accordance with the
permit review requirements for undertakings established in the Protection and Management of

Archeological & Historical Resources law.

65.9-4.—Environmental and Cultural Review Completion. The Environmental, Health and Safety

Division shall forward a completed environmental review and the cultural review to Land

Management for consideration in the approval or denial of alease ertease-document.
(a)-___Before approving a-tease-er lease document, Land Management may require any
reasonable actions, as recommended within the environmental review or cultural review,
be completed.
(b)-__ The Environmental, Health and Safety Division shall prepare an updated
environmental review and the Cultural Heritage Department shall prepare an updated
cultural review upon completion of any reasonable actions.

65.10.—_Lease Management
65.10-1— ___Management Plan. Land Management shall:
(a)-___manage existing leases as well as those executed pursuant to this Lawlaw; and
(b)-___institute a leasing management plan that employs sound real estate management
practices, and addresses accounting, collections, monitoring, enforcement, relief, and
remedies.
65.10-2—  Accounting. Land Management shall implement an accounting system that
generates invoices, accounts for payments, and dates of when rate adjustments should be made.
Nothing in this section shaltmay be construed to absolve the lessee of its duties under alease.
65.10-3.—__ Recording Leases—and-Lease Documents. Land Management shall provide al
leases—and—lease documents of Fribal—trusttribal land, except residential subleases—and
eneumbranees, to the Bureau of Indian Affairs for recerding-Hencoding and to be forwarded to
the Land Titles and Records Office. AH-teases-andlLand Management shall record all lease
documents of Fribaltribal land shal-alse-be-recorded-inwith the FribelsOneida Nation Register
of Deeds. Land Management shall also distribute a copy of the recorded lease documents to the
lessee.
65.10-4—  Ownership of Records. Records of activities taken pursuant to this Lawlaw with
respect to Fribaltrustiribal land are the property of the United States and the FribeNation.
Records compiled, developed or received by the lessor in the course of business with the
Secretary are the Nation’ s property-ef-the Fribe.
65.10-5—  Administrative Fees. Land Management and the Oneida Land Commission may
ehargejointly develop rules requiring administrative fees for costs associated with issuing a lease
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65.11.—_Enforcement

65.11-1.—  Land Management shal-haveis delegated al powers necessary and proper to
enforce this-Law-and-the lease terms:, this law and any rules developed pursuant to this law.
This includes, but is not limited to, the power to enter the premises, assess penalties, assess late
payments and cancel leases. Land Management may request the Oneida Law Office assist in
enforcement of this Lawlaw, rules and leases.

65.11-2—~  Harmful or Threatening Activities. If alessee or other party causes or threatens to
cause immediate and significant harm to the premises, or undertakes criminal activity thereon,
Land Management or another interested party may take appropriate emergency action, which
Haekudesmay include cancelling the lease and/or securing judicial relief.

65.11-3—  Holdovers and Trespass. If alessee remains in possession of a property after the
expiration or cancellation of a lease, or a person occupies a property without Land
Management’s approval, Land Management shall take action to recover possession of the
property; and/or pursue additional remedies, such as damages, if applicable.

65.11-4—  Defaults. If Land Management determines a lessee is in default, Land
Management shall take action to have the lessee cure the default or, if the default is not cured,
cancel the lease pursuant to the Eviction and Termination law.

65.11-5.—  Penalties. Unless the lease provides otherwise, interest charges and |ate payment
penalties shal-apply in the absence of any specific notice to the lessee from Land Management,
and Land Management shall treat the failure to pay such amounts shal-be-treated-as a breach of
the lease.

65.12.—_Appeals

65.12-1.—  The lessee or an interested party may appeal a determination of Land
Management with the Judiciary in accordance with theJudiciary-taw-and-any applicable rules of
procedure.

End.

405 | Adopted-BC-05-13-15-C, pending BIA approval
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65.4. General Provisions 65.10. Lease Management
65.5. Lease Document Requirements 65.11. Enforcement
65.6. Residential Leases 65.12. Appeals

65.1. Purpose and Policy

65.1-1. Purpose. The purpose of this law is to set out the Nation’s authority to issue, review,
approve and enforce leases. In addition, the purpose of this law is to meet the requirements of
the Helping Expedite and Advance Responsible Tribal Home Ownership Act of 2012 (HEARTH
Act) by establishing a process under which the Nation will be able to approve leases on tribal
land without additional approval of the Secretary of the Interior.

65.1-2. Policy. It isthe policy of the Nation to set out the expectations and responsibilities of
the lessor and lessees of tribal land and to ensure the leasing of tribal land resultsin minimal risk
to the Nation.

65.2.  Adoption, Amendment, Repeal
65.2-1. This law was adopted by the Oneida Business Committee by resolution BC-05-13-15-C
and amended by resolution BC- and becomes effective thirty (30) caendar days after
approval by the Secretary of the Interior.
65.2-2. This law may be amended or repealed by the Oneida Business Committee pursuant to
the procedures set out in the Legidative Procedures Act. Major, substantive changes to this law
may not take effect until they have been approved by the Secretary of the Interior. Minor,
technical amendments may take effect upon adoption by the Oneida Business Committee.
65.2-3. Should a provision of this law or the application thereof to any person or circumstances
be held as invalid, such invalidity shall not affect other provisions of this law which are
considered to have legal force without the invalid portions.
65.2-4. In the event of a conflict between a provision of this law and a provision of another law,
the provisions of thislaw shall control.
(a) Tothe extent that thislaw conflicts with any applicable federal statutes or regulations,
the federal statute or regulation controls.
(b) To the extent that any lease to which this law applies conflicts with this law, this law
controls.
65.2-5. Thislaw isadopted under authority of the Constitution of the Oneida Nation.

65.3.  Definitions
65.3-1. This section shall govern the definitions of words and phrases used within this law. All
words not defined herein shall be used in their ordinary and everyday sense.
(d) “Assignment” means an agreement between a lessee and an assignee whereby the
assignee acquires all or some of the lessee’ srights and assumes all or some of the lessee’s
obligations under alease.
(b) “Cultural Heritage Department” means the entity responsible for conducting cultural
reviews as required under this law.
(c) “Cultural Review” means a review of the anticipated effects of a proposed lease
document on archaeol ogical, cultural and/or historic resources.
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42 (d) “Environmental, Health and Safety Division” means the entity responsible for
43 conducting environmental reviews as required under this law.
44 (e) “Environmental Review” means a review of the anticipated environmental effects of
45 a proposed lease document.
46 (f) “Guardian” means one who has legal authority and duty, as appointed by a court of
47 competent jurisdiction, to care for another’s person or property because of the other’s
48 infancy, incapacity or disability.
49 (9) “Improvements’ means buildings, other structures, and associated infrastructure
50 attached to the leased premises.
51 (h) “Judiciary” means the judicial system that was established by Oneida Genera Tribal
52 Council resolution GTC-01-07-13-B to administer the judicia authorities and
53 responsibilities of the Nation.
54 (i) “Land Management” means the Division of Land Management or other entity
55 responsible for entering into leases of tribal land.
56 () “Lease’” means awritten contract between the Nation and alessee, whereby the lessee
57 is granted aright to use or occupy tribal land, for a specified purpose and duration.
58 (K) “Lease Document” means a lease, lease amendment, assignment, sublease or
59 leasehold mortgage.
60 (1) “Leasehold Mortgage” means a mortgage, deed of trust, or other instrument that
61 pledges a lessee’ s leasehold interest as security for a debt or other obligation owed by the
62 lessee to alender or other mortgagee.
63 (m)“Lessee” means a person or entity who has acquired a legal right to use or occupy
64 tribal land by a lease under this law, or one who has the right to use or occupy a property
65 under alease.
66 (n) “Lessor” means the Nation, in its capacity as the legal, beneficial and/or equitable
67 owner of tribal land subject to alease.
68 (o) “Nation” means the Oneida Nation.
69 (p) “Performance Bond” means a bond given to ensure the timely performance of alease.
70 (9) “Rule” means a set of requirements, including fee schedules, enacted jointly by Land
71 Management and the Oneida Land Commission in accordance with the Administrative
72 Rulemaking law based on authority delegated in this law in order to implement, interpret
73 and/or enforce this law.
74 (r) “Secretary” means the Secretary of the Interior, U.S. Department of the Interior, or its
75 authorized representative.
76 (s) “Sublease” means a written agreement by which the lessee grants to a person or entity
77 aright to use or occupy no greater than that held by the lessee under the lease.
78 (t) “Tribal Land” means the surface estate of land or any interest therein held by the
79 United States in trust for the Nation; land held by the Nation subject to federa
80 restrictions against alienation or encumbrance; land reserved for federal purposes; and/or
81 land held by the United States in trust for the Nation under Section 17 of the Indian
82 Reorganization Act, 25 U.S.C 8477, et. seq.
83
84 65.4. General Provisions
85 65.4-1. Applicable Land. Thislaw appliesto all tribal land.
86 65.4-2. Applicable Leases.
87 (8) Except as excluded in (b) below, or as contrary to applicable federal statutes and
88 regulations, this law appliesto al residential, agricultural and business leases executed by
89 the Nation and to all actions and decisions taken in connection with those leases.
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Provided that, nothing herein may be construed to affect the terms and conditions of
leases existing when this law goes into effect or amendments, assignments, subleases or
encumbrances made to those | eases.

(b) This law does not apply to mineral leases, any lease of individually owned Indian
dlotted land in accordance with 25 U.S.C. 415(h)(2), leases included in the Nation's
home ownership programs administered using federal funding or leases lasting one (1)
year or less.

65.4-3. Applicable Law. In addition to thislaw, leases approved under this law are subject to:
(@) al of the Nation's laws, except to the extent those laws are inconsistent with
applicable federal law; and
(b) applicable federa laws.

65.4-4. Pursuant to the authority of the Secretary to fulfill the trust obligation of the United

States to the Nation under federal law, the Secretary may, upon reasonable notice from the

Nation and at the discretion of the Secretary, enforce the provisions of, or cancel, any residential,

agricultural or business lease on tribal land executed by the Nation. The United States may not

be liable for losses sustained by any party to aresidential, agricultural or business |ease executed
pursuant to this law.

65.4-5. Lease parties shall resolve all disputes over residential, agricultural and business leases

under the Nation’s laws and in accordance with federal law. Nothing in this law may be

construed to waive the Nation’ s sovereign immunity.

65.4-6. After the Secretary approves this law, all leases of tribal land approved and executed

under thislaw may become effective without federal approval under 25 U.S.C. 415(h), unless the

Secretary rescinds approval of this law and reassumes responsibility for such approval.

65.5. Lease Document Requirements
65.5-1. Information and Application. Land Management shall approve and execute all |eases.
Land Management shall make available information on obtaining residential, agricultural or
business lease documents. Parties interested in obtaining a residential, agricultural or business
lease document shall submit an application to Land Management pursuant to the rules which
Land Management and the Oneida Land Commission shall jointly develop.
(8 Land Management shall develop, and the Oneida Land Commission shall approve,
the format and requirements set out in the lease document applications for different types
of leases, as well as additional procedures and processes to be followed when offering
and awarding lease documents.
65.5-2. Terms and Conditions. Land Management shall ensure leases are in writing and contain,
at aminimum, the following:
(@ A description of the land or building being leased including surveys and legal
descriptions based on metes and bounds, rectangular, or lot and block systems which
meet the requirements of the Land Titles and Records Office of the Bureau of Indian
Affairs;
(b) The effective date and term of the |lease;
(c) The purpose of the lease and authorized uses of the leased premises,
(d) The partiesto the lease;
() How much rent is due, when it is due, who receives it, what form(s) of payment is
acceptable, and whether any late payment charges or special fees apply and the rate of
interest to be charged if the |essee fails to make paymentsin atimely manner;
(f) Whether there will be rental reviews or adjustments, how and when they will be done,
when any adjustments will be effective and how disputes regarding adjustments will be
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resolved;
(9) Who isresponsible for any taxes applied to the property and/or improvements;
(h) Due diligence requirements that apply, if any;
(i) Performance bond and insurance requirements that apply, if any;
()) Land Management has the right, at any reasonable time during the term of the lease
and upon reasonable notice, in accordance with this law and any other applicable laws,
policies and rules of the Nation, to enter the leased premises for inspection and to ensure
compliance with the lease;
(K) The lessee holds the United States and the Nation harmless from any loss, liability or
damages resulting from the lessee’ s use or occupation of the leased premises,
(1) The lessee indemnifies the United States and the Nation against all liabilities or costs
relating to the use, handling, treatment, removal, storage, transportation, or disposal of
hazardous materials, or the release or discharge of any hazardous material from the leased
premises that occurs during the lease term, regardless of fault, with the exception that the
lessee is not required to indemnify the Nation for liability or cost arising from the
Nation’s negligence or willful misconduct; and
(m)Land Management may, at its discretion, treat as a lease violation any failure by the
lessee to cooperate with a request to make appropriate records, reports or information
available for inspection and duplication.
65.5-3. Improvements. Land Management shall ensure lease documents set out requirements
related to improvements, including:
() whether improvements may be constructed;
(b) ownership of improvements,
(c) responsibility for constructing, operating, maintaining and managing improvements;
(d) whether the lessee shall submit development plans and/or construction management
schedules to Land Management for approval prior to beginning construction of any
improvements;
(e) removal of improvements,
(f) whether alessee may develop equity in improvements and sell its interest in the lease
based on the equity; and
(g) the lessor’sright of first refusal to purchase the lessee’ sinterest, if any.
65.5-4. Obtaining a Lease Document. Land Management shall ensure lease documents are
entered into by written consent of the lessor and the lessee unless otherwise provided herein and
that the lease documents contain effective dates.
(a) The lease may authorize subleases only upon approval and execution from Land
Management. Thisin no way relieves the parties from carrying out their duties under the
lease.
(b) The lease may authorize leasehold mortgages on the leasehold interest for the purpose
of financing to develop and improve the premises. Land Management shall approve the
leasehold mortgage.
(c) Thelease may not authorize mortgages that encumber title to tribal land.
65.5-5. Payments. For any lease requiring payments to be made to the lessor, the lessor shall
provide the Secretary with such documentation of the lease payments as the Secretary may
request to enable the Secretary to discharge the trust responsibility of the United States.
65.5-6. Environmental and Cultural Reviews. Land Management may not approve a lease until
an environmental review and a cultural review, as required under section 65.9, have been
completed. Leases approved and executed in violation of this section are null and void.
65.5-7. Documentation. Thefollowing are required for a party to enter into alease:
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() asigned lease; and
(b) any reports, surveys and site assessments needed to comply with the Nation's
environmental, cultural resource and land use requirements.

65.6. Residential Leases
65.6-1. In addition to the requirements that apply to al leases under section 65.5, the
requirements of this section also apply to residential leases.
65.6-2. A residential lease is required for the lease of land suited or used for the construction,
improvement, and/or maintenance of a dwelling and related structures on the premises, and
otherwise to use or occupy said premises for residential purposes.
65.6-3. Duration. Residential leases may not exceed seventy-five (75) years.
65.6-4. Appraisal, Local Studies.
() Land Management shall determine the fair annual lease value using an appraisal or
equivalent procedure performed by Land Management utilizing the following data:
improvement cost, replacement cost, earning capacity, and saes and lease data of
comparable sites. Land Management shall ensure that an appraisal log reporting the
methods of appraisal and value of the tribal land is attached to every residential lease.
(b) Alternatively, Land Management shall determine the fair annual lease value using an
appraisal performed by a licensed appraiser utilizing the Uniform Standards of
Professional Appraisal Practice or another commonly accepted method of appraisal.
Land Management shall ensure that an appraisal log describing the method of appraisal
and value of thetribal land is attached to every residential lease.
65.6-5. Fair Annual Lease Value. Land Management may offer residential leases at reduced
rates if it determines that doing so isin the best interest of the Nation. Under such circumstances
an appraisal is not required. In al other circumstances, a residentia lease may not be approved
for less than the present fair annual lease value as set forth in the appraisal.
65.6-6. Lease by Guardian. A parent or legal guardian may enter into a residential lease on
behalf of hisor her child or ward.

65.7.  Agricultural Leases

65.7-1. In addition to the requirements that apply to al leases under section 65.5, the
requirements of this section also apply to agricultural |eases.

65.7-2. An agricultural leaseis required for the lease of land suited or used for the production of
crops, livestock or other agricultural products, or land suited or used for a business that supports
the surrounding agricultural community.

65.7-3. Duration and Renewal. Agricultural leases may not exceed twenty-five (25) years,
except that any such lease may include an option to renew for up to two (2) additional terms,
which may not exceed twenty-five (25) years each.

65.7-4. Management of Land. Land Management shall ensure that agricultural leases require
the lessee to manage land in accordance with the conservation plan that the Nation shall develop
and any agricultural resource management plan and/or other appropriate stipulations developed
by the Nation.

65.7-5. Lease Valuation. Agricultural leases are valued based on the bidding process required
as part of the lease award process included in the rules, which Land Management and the Oneida
Land Commission shall jointly develop.
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65.8.  Business Leases
65.8-1. In addition to the requirements that apply to al leases under section 65.5, the
requirements of this section also apply to business |eases.
65.8-2. A business lease is required for the lease of land suited or used for business purposes
including retail, office, manufacturing, storage, or other business purposes,; and public purposes,
including religious, educational, recreational, cultural, or other public purposes.
65.8-3. Duration and Renewal. Business leases may not exceed twenty-five (25) years, except
that any such lease may include an option to renew for up to two (2) additional terms, which may
not exceed twenty-five (25) years each.
65.8-4. Supporting Documents. All applicants for business leases shall submit the following
documents to Land Management:
(a) financial statement;
(b) site survey and legal description, if applicable;
(c) other documents as may be required by any business leasing management plan
developed by the Nation.
65.8-5. Appraisal, Local Studies.
() Land Management shall determine the fair annual lease value using an appraisal or
equivalent procedure performed by Land Management utilizing the following data:
improvement cost, replacement cost, earning capacity, and saes and lease data of
comparable sites. Land Management shall ensure that an appraisal log reporting the
methods of appraisal and value of the tribal land is attached to every business site lease.
(b) Alternatively, Land Management shall determine the fair annual lease value using an
appraisal performed by a licensed appraiser utilizing the Uniform Standards of
Professional Appraisal Practice or another commonly accepted method of appraisal.
Land Management shall ensure that an appraisal log describing the method of appraisal
and value of thetribal land is attached to every business site lease.
65.8-6. Fair Annual Lease Value.
(2) No lease may be approved for less than the present fair annual lease value as set forth
in the appraisal, except as follows:
(1) Thelesseeisin the development period;
(2) Land Management is providing an incentive for businesses to locate on tribal
land, and is providing lease concessions, lease improvement credits, and lease
abatements to attract such business; or
(3) Land Management determines such action isin the best interest of the Nation.
(b) A lease may:
(1) Bestructured at aflat lease rate; and/or
(2) Be structured at a flat lease rate plus a percentage of gross receipts, if the
lessee is a business located in a shopping center, or the lessee generates over one
million dollars ($1,000,000.00) annually in gross receipts; and/or
(3) Be structured based on a percentage of gross receipts, or based on a market
indicator; and/or
(4) Be structured to allow for lease rate adjustments, Land Management shall
ensure that the lease specifies how adjustments will be made, who will make such
adjustments, when adjustments go into effect, and how disputes may be resolved,
and/or
(5) Be amended to allow for lease rate adjustments; and/or
(6) Provide for periodic review giving consideration to the economic conditions,
exclusive of improvement or development required by the contract or the
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contribution value of such improvements.

(c) Land Management shall keep written records of the basis used in determining the fair

annual lease value, as well as the basis for adjustments and shall present such records to

the lessee and include them in any leasefile.
65.8-7. Performance Bond. If a performance bond is required under a business lease, the lessee
shall obtain the performance bond in an amount that reasonably assures performance on the
lease. Land Management may require performance bonds for the purpose of guaranteeing any of
the following:

(8) The annual |lease payment;

(b) The estimated development cost of improvements; and

(c) Any additional amount necessary to ensure compliance with the lease.

65.9. Environmental and Cultural Reviews
65.9-1. Applicability. Land Management may not consider approving a lease document until an
environmental review and a cultural review have been completed.
65.9-2. Environmental Reviews. The Nation is solely responsible for ensuring that the
environmental review has been completed in accordance with this law. The Environmental,
Health and Safety Division or its designee shall conduct an environmental review on all
proposed lease documents in accordance with the process established under the National
Environmental Policy Act (NEPA), 42 U.S.C. 4321 et seq, to evaluate environmental effects of
federal undertakings and, at a minimum, the process shall:
(@) ldentify and evaluate any significant effects of the proposed action on the
environment;
(b) Establish a process for notifying the public of significant environmental impacts;
(c) Ensure that the public has a reasonable opportunity to provide comments regarding
the action and its environmental impacts,
(d) Require the Nation to respond to relevant and substantive comments received from
the public.
65.9-3. Cultural Reviews. The Cultural Heritage Department or its designee shall conduct a
cultural review on al proposed lease documents in accordance with the permit review
requirements for undertakings established in the Protection and Management of Archeological &
Historical Resources law.
65.9-4. Environmental and Cultural Review Completion. The Environmental, Health and Safety
Division shall forward a completed environmental review and the cultural review to Land
Management for consideration in the approval or denial of alease document.
(a) Before approving a lease document, Land Management may require any reasonable
actions, as recommended within the environmental review or cultura review, be
completed.
(b) The Environmental, Health and Safety Division shall prepare an updated
environmental review and the Cultural Heritage Department shall prepare an updated
cultural review upon completion of any reasonable actions.

65.10. Lease Management

65.10-1. Management Plan. Land Management shall:
() manage existing leases as well as those executed pursuant to this law; and
(b) institute a leasing management plan that employs sound real estate management
practices, and addresses accounting, collections, monitoring, enforcement, relief, and
remedies.
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65.10-2. Accounting. Land Management shall implement an accounting system that generates
invoices, accounts for payments, and dates of when rate adjustments should be made. Nothing in
this section may be construed to absolve the lessee of its duties under alease.

65.10-3. Recording Lease Documents. Land Management shall provide all lease documents of
tribal land, except residential subleases, to the Bureau of Indian Affairs for encoding and to be
forwarded to the Land Titles and Records Office. Land Management shall record all lease
documents of tribal land with the Oneida Nation Register of Deeds. Land Management shall
also distribute a copy of the recorded lease documents to the lessee.

65.10-4. Ownership of Records. Records of activities taken pursuant to this law with respect to
tribal land are the property of the United States and the Nation. Records compiled, developed or
received by the lessor in the course of business with the Secretary are the Nation’s property.
65.10-5. Administrative Fees. Land Management and the Oneida Land Commission may jointly
develop rules requiring administrative fees for costs associated with issuing a lease document, or
conducting any other administrative transaction.

65.11. Enforcement

65.11-1. Land Management is delegated al powers necessary and proper to enforce the lease
terms, this law and any rules developed pursuant to this law. Thisincludes, but is not limited to,
the power to enter the premises, assess penalties, assess late payments and cancel leases. Land
Management may request the Oneida Law Office assist in enforcement of this law, rules and
leases.

65.11-2. Harmful or Threatening Activities. If a lessee or other party causes or threatens to
cause immediate and significant harm to the premises, or undertakes criminal activity thereon,
Land Management or another interested party may take appropriate emergency action, which
may include cancelling the lease and/or securing judicial relief.

65.11-3. Holdovers and Trespass. If a lessee remains in possession of a property after the
expiration or cancellation of a lease, or a person occupies a property without Land
Management’s approval, Land Management shall take action to recover possession of the
property; and/or pursue additional remedies, such as damages, if applicable.

65.11-4. Defaults. If Land Management determines a lessee is in default, Land Management
shall take action to have the lessee cure the default or, if the default is not cured, cancel the lease
pursuant to the Eviction and Termination law.

65.11-5. Penalties. Unless the lease provides otherwise, interest charges and late payment
penalties apply in the absence of any specific notice to the lessee from Land Management, and
Land Management shall treat the failure to pay such amounts as a breach of the lease.

65.12. Appeals
65.12-1. The lessee or an interested party may appeal a determination of Land Management with
the Judiciary in accordance with any applicable rules of procedure.

End.

Adopted-BC-05-13-15-C, pending BIA approval
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