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LEGISLATIVE OPERATING COMMITTEE MEETING MINUTES
Business Committee Conference Room-2" Floor Norbert Hill Center
July 6, 2016 9:00 a.m.

Present: Brandon Stevens, Tehassi Hill, David P. Jordan

Excused: Jennifer Webster, Fawn Billie

Others Present: Taniquelle Thurner, Maureen Perkins, Doug Mclintyre, Krystal John, Rae
Skenandore, Dale P. Wheelock, Scott Denny, Cathy Metoxen, Bonnie Pigman, Elena Hill,
Michelle Mays, Mike Debraska, Nancy Barton, Trina Schuyler

. Call to Order and Approval of the Agenda

Brandon Stevens called the July 6, 2016 Legislative Operating Committee meeting to
order at 9:02 a.m.

Motion by Tehassi Hill to adopt the agenda with the addition of the Membership
Ordinance Emergency Amendments and the deletion of the Community Support
Fund, deferring this item to the next LOC meeting; seconded by David P. Jordan.
Motion carried unanimously.

1. Minutes to be approved
1. June 15, 2016 LOC Meeting Minutes
Motion by David P. Jordan to approve the June 15, 2016 LOC meeting minutes;
seconded by Tehassi Hill. Motion carried unanimously.

I1l.  Current Business
1. Eviction and Termination (13:30-15:50)
Motion by Tehassi Hill to accept the legislative analysis for the Eviction and
Termination law and to approve the public meeting packet which schedules a public
meeting for August 4, 2016; seconded by David P. Jordan. Motion carried
unanimously.

2. Fitness for Duty (15:55-20:15)
Motion by Tehassi Hill to accept the Fitness for Duty law public meeting comments
and defer review of the comments to a work meeting; seconded by David P. Jordan.
Motion carried unanimously.

3. Petition: Debraska — Per Capita Distribution (20:20-26:26)
Motion by David P. Jordan to accept the statement of effect update memorandum for
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the Petition-Per Capita Distribution, and to forward it to the Oneida Business
Committee; seconded by Tehassi Hill. Motion carried unanimously.

4—Community-SupportFund-Amendments-(item deleted at adoption of agenda)

5. Rules of Administrative Procedure (26:39-27:56)
Motion by Tehassi Hill accept the memorandum as FYI1 and defer the Rules of
Administrative Procedure back to the sponsor to bring back when ready; seconded by
David P. Jordan. Motion carried unanimously.

6. Garnishment Law Amendments (27:58-49:34)
Motion by Tehassi Hill to accept the second public meeting comments regarding the
Garnishment law amendments and include the term Oneida Entity; seconded by
David P. Jordan. Motion carried unanimously.

Note: Oneida Entity shall be defined as a department, board, committee, commission
or chartered corporation of the Nation or the Judiciary.

7. Per Capita Law Amendments (49:38-1:10:13)
Motion by Tehassi Hill to accept the public meeting comments regarding the Per
Capita law amendments from the May 19, 2016 and June 16, 2016 public meetings
and direct desired changes; seconded by David P. Jordan. Motion carried
unanimously.

Note: Directed change: remove the word automatic from section 9.6-1(d)(1)(C)(i).
New Submissions

Additions

1. Membership Ordinance Emergency Amendments (1:10:25-1:36:25)
Motion by David P. Jordan to add the Membership Ordinance Emergency
Amendments to the Active Files List and direct the Legislative Reference Office to
schedule a work meeting with the Oneida Business Committee within two weeks and
to bring this item back to the next LOC meeting; seconded by Tehassi Hill. Motion
carried unanimously.

Administrative Updates

Executive Session
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VIII. Recess/Adjourn
Motion by Tehassi Hill to adjourn the July 6, 2016 Legislative Operating Committee
meeting at 10:40 a.m.; seconded by David P. Jordan. Motion carried unanimously.
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Legislative Operating Committee
July 20, 2016

Mortgage and Foreclosure Law

Submission Date: October 7, 2015 X Public Meeting: 6/30/16

O Emergency Enacted:

LOC Sponsor: David P. Jordan

Summary: Is a new law that will explain how the Tribe deals with mortgages and
foreclosures. This law is being developed because the Land Commission’s hearing
responsibilities are transferring the Judiciary.

10/7/15 LOC: Motion by David P. Jordan to add the Real Property Law Amendments, Probate Law,
Mortgage Law, Landlord-Tenant Law and Land Commission Bylaws Amendments to the
Active Files List with himself as the sponsor; seconded by Jennifer Webster. Motion
carried unanimously.

12/16/15 LOC: Motion by David P. Jordan to accept the memorandum update as FYT and to defer the
Mortgage Law back to the sponsor and to bring back when ready; seconded by Fawn
Billie. Motion carried unanimously.

2/3/16 LOC: Motion by David P. Jordan to the forward the Mortgage and Foreclosure Law to the
Legislative Reference Office for a legislative analysis and to the Finance Department for a
fiscal impact statement; seconded by Tehassi Hill. Motion carried unanimously.

5/18/16 LOC: Motion by David P. Jordan to accept the legislative analysis of the Mortgage and
Foreclosure law with revisions (adding section references and noting that the Mortgage
and Foreclosure law conflicts with the current Real Property Law, and the Mortgage and
Foreclosure law will govern upon adoption) and to defer to the Mortgage and Foreclosure
law to the Legislative Reference Office to prepare a public meeting packet for a public
meeting to be held on June 16, 2016; seconded by Tehassi Hill. Motion carried
unanimously.

6/1/16 LOC: Motion by David P. Jordan to approve the public meeting packet for the Mortgage and
Foreclosure law and forward to a public meeting to be held on June 30, 2016; seconded by
Fawn Billie. Motion carried unanimously.

6/30/16: Public Meeting held.

A good mind. A good heart. A strong fire.
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Next Steps:
B Accept the Mortgage and Foreclosure public comments; and
B Direct an adoption packet be prepared, including any revisions directed as a result of the
public meeting comments.
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TO: L egidative Operating Committee (LOC)

FROM: Krystal L. John, Staff Attorney

DATE: July 20, 2016

RE: Mortgage and Foreclosure Law: Public Meeting Comment Review

On June 16, 2016, a public meeting was held regarding a new Mortgage and Foreclosure law,
which would:

e Contain the minimum framework for the Nation’s mortgage programs and foreclosure
process,

e Delegate joint rulemaking authority to Division of Land Management and the Land
Commission to develop rules that may contain more detailed requirements;

e Requirethat at least one Tribal member must be included on a mortgage application;

e Allow non-tribal member spouses to remain in the mortgaged property in the event of
death or divorce of the Tribal member;

e Allow mortgagors in default an opportunity to enter into an agreement to cure default
prior to foreclosure at the discretion of the Division of Land Management;

e Require an order to vacate once a judgment to foreclose has been issued by the
Judiciary;

e Provide the mortgagor has a 6 month redemption period if the home was occupied
prior to the judgment to foreclose, or 5 weeks if the home was abandoned prior to the
judgment to foreclose. The mortgagor may redeem the mortgage by paying the full
amount of the mortgage and any related fees. If this occurs, the Judiciary will vacate
the order to foreclose;

e Prohibit the Nation from reselling the foreclosed property until after the redemption
period has lapsed and all appeals have been exhausted; and

e Transfer hearing body authority regarding foreclosure judgments from the Land
Commission to the Judiciary.

This memorandum is submitted as a review of the oral comments received during the public
meeting process; there were not any written comments received within the public comment
period. The public meeting draft with comments is attached for your review.

Comment 1 — Mortgage Satisfaction/Agreement to Cure Default Prior to Judgment of
Foreclosure

64.7-2. Mortgage Satisfaction or Agreement to Cure Default Prior to Judgment of Foreclosure.
If the mortgagor satisfies the mortgage that is the subject of a foreclosure complaint or the parties

1
A good mind. A good heart. A strong fire.



8 of 124

reach an agreement to cure default prior to the Judiciary’s entering of a judgment of foreclosure,
the Judiciary shall dismiss the foreclosure complaint.

Leyne Orosco: My name is Leyne Orosco. | have only one question and that is on line 206 of
the document. Where it reads:

64.7-2. Mortgage Satisfaction or Agreement to Cure Default Prior to Judgment of
Foreclosure. If the mortgagor satisfies the mortgage that is the subject of aforeclosure
complaint or the parties reach an agreement to cure default prior to the Judiciary’s
entering of ajudgment of foreclosure, the Judiciary shall dismiss the foreclosure
complaint.

Shouldn’t that be the Nation would request adismissal? | think that is just the language. |
understand what it is standing there saying but without something from the petitioner or the
respondent the Judiciary will not dismiss anything. So that statement where the “ Judiciary shall
dismiss the foreclosure complaint” | think shall read in there the Nation will submit amotion to
dismiss or something to that effect.

Response

The commenter is correct that absent arequest for dismissal from one of the parties, the
Judiciary would not initiate a dismissal itself. However, the language the commenter is
requesting is already included in subsections (a) and (b) which further detailed the process and
read as follows, the highlighted portions speak directly to the commenter’ s concerns:

() Mortgage Satisfaction. A mortgagor named in a foreclosure complaint may satisfy
the subject mortgage at any time prior to the Judiciary’s entering of a judgment of
foreclosure. Under such circumstances, the mortgagor shall submit to the Judiciary proof
of payment in full of the mortgage principal, any interest owed and any court costs
incurred by the Nation. Upon receipt of verified proof of satisfaction, the Judiciary shall
dismiss the foreclosure complaint based on satisfaction of the mortgage.

(b) Agreement to Cure Default. Should the Nation and the mortgagor reach an agreement
to cure default in accordance with section 64.6 after foreclosure proceedings have been
initiated, which may include provisions requiring the mortgagor to reimburse the Nation
for any court costs incurred, the mortgagor shall submit to the Judiciary a copy of the
executed agreement to cure default. Upon receipt of an executed agreement to cure
default, the Judiciary shall dismiss the foreclosure complaint without prejudice based on
the agreement to cure default.
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Chapter 64
Mortgage and Foreclosure
Tsi> Thotinghsote> laotilihwd=ke
that of their houses — their issues

64.1. Purpose and Poalicy. 64.5. Default.

64.2. Adoption, Amendment, Repeal. 64.6. Agreement to Cure Default.
64.3. Definitions. 64.7. Foreclosure.

64.4. Mortgage Programs. 64.8. Appea Rights.

64.1. Purpose and Policy.

64.1-1. Purpose. It is the purpose of this law to set the standards and requirements for
participation in the mortgage programs and to prescribe the foreclosure process required to be
used in the event of a default of a mortgage.

64.1-2. Policy. Itisthe policy of thislaw to administer mortgage programs aimed at maintaining
and improving the standard of living for Tribal members, while protecting the Nation’s assets
and expanding the Tribal land base.

64.2. Adoption, Amendment, Repeal.

64.2-1. This law is adopted by the Oneida Business Committee by Resolution
64.2-2. This law may be amended or repealed by the Oneida Business Committee pursuant to the
procedures set out in the Legislative Procedures Act.

64.2-3. Should a provision of this law or the application thereof to any person or circumstances
be held as invalid, such invalidity shall not affect other provisions of this law which are
considered to have legal force without the invalid portions.

64.2-4. In the event of a conflict between a provision of this law and a provision of another law,
the provisions of thislaw shall control.

64.2-5. This law is adopted under authority of the Constitution of the Oneida Nation.

64.3. Definitions.
64.3-1. This section shall govern the definitions of words and phrases used within this law. All
words not defined herein shall be used in their ordinary and everyday sense.
(& “Abandoned” means the relinquishment of possession or control of a mortgaged
premises whether or not the mortgagor or the mortgagor’s assigns have relinquished
equity and title to the mortgaged interest.
(b) “Agreement to Cure Default” means a signed contract between a customer of a
mortgage program and the Division of Land Management on behalf of the Nation
whereby the parties agree upon a temporary payment schedule to allow the mortgagor to
cure adefault.
(c) “Appraisa” means the valuation of real property by the estimate of an authorized
person.
(d) “Business Day” means Monday through Friday from 8:00 am. - 4:30 p.m.,
excluding holidays recognized by the Nation.
(e) “Default” means afailure to comply with the payment terms of a mortgage.



37
38
39
40
41
42
43

45
46
47
48
49
50
51
52
53

55
56
57
58
59
60
61
62
63

65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82

64.4.

64.4-1.

10 of 124
2016 04 21

Draft 03

(f) “Foreclosure” means a legal proceeding initiated by the Nation to terminate a
mortgagor’ sinterest in real property, by taking possession of the real property as a partial
or complete satisfaction of a default.

(g) “Home Inspection” means an examination of a property’s condition.

(h) “Judiciary” means the judicial system established by General Tribal Council
resolution GTC-01-07-13-B to administer the judicial authorities and responsibilities of
the Nation.

(i) “Mortgage” means alien, held by the Nation, on areal property interest that is given
as security for the payment of a debt and/or the performance of a duty, including the
refinancing of an original conveyance, that will become void upon the payment and/or
performance according to the stipul ated terms.

() “Mortgagor” means the borrower in a mortgage.

(K) “Nation” means the Oneida Nation.

() *“Notice of Default” means aformal and dated notice of default.

(m) “Personal Property” means any property that does not fit the definition of real
property and is generally movable.

(n) “Real Property” means land and anything growing on, attached to, or erected on the
land, excluding anything that may be severed without injury to the land.

(0) “Redemption Period” means the timeframe during which a defaulting mortgagor
may recover a mortgaged interest that is the subject of a judgment of foreclosure by
paying the outstanding debt owed.

(p) “Refinance” means an exchange of an old debt for a new debt, as by renegotiating a
different interest rate, term of the debt, or by repaying the existing loan with money
acquired from a new loan.

(q) “Reservation” means all the property within the exterior boundaries of the
reservation of the Nation, as created pursuant to the 1838 Treaty with the Oneida 7 Stat.
566, and any lands added thereto pursuant to federal law.

(N “Rule’” means a set of requirements, including citation fees and penalty schedules,
enacted by the Division of Land Management in accordance with the Administrative
Rulemaking law based on authority delegated in this law in order to implement, interpret
and/or enforce this law.

(s) “Title” meanslegal evidence of a person’s ownership rightsin real property.

(t) “Title Report” means the written analysis of the status of title to rea property,
including a property description, names of titleholders and how the title is held, tax rate,
encumbrances and any real property taxes due.

(u) “Tribal Land” means any land held in fee or trust status by the Nation within the
reservation.

(v) “Tribal Member” means an enrolled member of the Nation.

Mortgage Programs.
Available Mortgage Purposes. Consistent with available funds, the Division of Land

Management shall provide mortgage programs for the following purposes and shall establish
rules naming said programs and providing the specific requirements for each program:

(a) Financing the purchase or down payment of existing homes and lands,
(b) Construction of new homes;
(c) Repairs and improvements to existing homes,

64-2
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(d) Refinancing existing mortgages.
64.4-2. Mortgage Eligibility Requirements. In order to be eligible for a mortgage, applicants
shall meet the following conditions:
() Beat least eighteen (18) years of age at the time of the application;
(b) BeaTribal member(s);
(1) If the application is for joint applicants, at least one (1) applicant shall be a
Tribal member.
(2) For married joint applicants, both spouses shall be named applicants on the
application and joint mortgagors.
(c) Not have a discharged bankruptcy within two (2) years from the date of the
application;
(d) Not be involved in a bankruptcy proceeding that has not yet been discharged at the
time of the application; and
(e) Not have had a mortgage foreclosed upon within the seven (7) years from the date of
the application.
64.4-3. Mortgage Selection. The Land Commission and the Division of Land Management
shall jointly develop rules governing the selection of applicants for the issuance of a mortgage.
At a minimum, the Land Commission and the Division of Land Management shall ensure that
the mortgage selection rules require that the mortgagor:
(d) Have an acceptable credit rating as defined in the rules,
(b) Have an acceptable debt to income ratio as defined in the rules;
(c) Have all delinquent debts owed to the Nation pad in full prior to signing the
mortgage document;
(d) Have no more than the allowable amount of accumulated judgments, collections
and/or profit and loss write-offs based on the rules, and, if any debts are being paid
through a debt collector, the monthly payment must be listed as a monthly debt on the
application;
(1) In the rules, the Land Commission and the Division of Land Management
shall provide the alowable timeframe, in relation to the date of selection, for
applicants to bring any judgments, collections and/or profit and loss write-offs
within the allowable amount.
(2) Applicants failing to bring said debts within the allowable amount based on
the timeframe provided become ineligible for the mortgage.
64.4-4. Mortgage Requirements. The Land Commission and the Division of Land Management
shall jointly develop rules governing the requirements of mortgages entered into by the Division
of Land Management. At a minimum, the Land Commission and the Division of Land
Management shall ensure that the mortgage requirement rules:
() Require the mortgage document to identify the source of the ownership interest in the
real property as attributable either to a deed or aresidential lease entered into pursuant to
the Leasing law;
(b) Require the real property that is the subject of the mortgage be insured under a
homeowner’s insurance policy paid for by the mortgagor and include enforcement
provisions in the event of noncompliance herewith;
(c) Require that the mortgage be the first or second secured interest on the real property;
(d) Require proof of clear title, as defined by the rules, prior to entering into a mortgage;
(e) Establish which administrative fees, if any, that may be assessed in the mortgage;

64-3
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(f) Requirethat the mortgage be for real property located within the reservation;
(9) Require the mortgage include interest at arate provided in the rules.
64.4-5. Non-Tribal Member Spouses. The following applies when one of the mortgagors is a
non-Tribal member:
(a) Death of the Tribal Member Spouse. So long as the mortgage is not defaulted upon,
the death of the Tribal member spouse does not affect a mortgage. If the non-Tribal
member spouse defaults on the mortgage, the mortgage is subject to the regular
foreclosure proceedings as outlined in this law.
(b) Refinancing due to Death or Divorce. In the event that a mortgagor seeks refinancing
due to the death or divorce of a spouse, the mortgagor shall comply with the refinancing
rules established pursuant to Section 64.4-1(d).

64.5. Default.
64.5-1. Notice of Default. The mortgage officer shall send a notice of default to mortgagors
by first class mail for each month for which the mortgagor defaults on the subject mortgage,
provided that the mortgage officer shall send the notices of default a minimum of thirty (30)
calendar days apart and ensure that the notice contains the following information:

(@) The notice number;

(b) The dates of the default;

(c) The amount of the default;

(d) The requirement to cure the default, including important dates affecting the

mortgagor’ s rights;

(e) The mortgagor’ s available options to cure a default; and

(f) The actionsthat may be taken by the Nation if the default is not timely cured.

64.6. Agreement to Cure Default.
64.6-1. Entering into an Agreement to Cure Default. The Division of Land Management may,
initsfull discretion, work with mortgagors able to pay a mortgage default over time to enter into
an agreement to cure default over areasonable time not to exceed one (1) year.
(& A mortgagor may enter into one (1) agreement to cure default per twelve (12) month
period. A mortgagor may request more than one (1) agreement to cure the default in a
twelve (12) month period if the mortgagor is able to demonstrate the additional
agreement is necessary due to extenuating circumstances faced by the mortgagor,
provided that, the director of the Division of Land Management shall approve any such
agreements before said agreement may become effective.
(b) The Division of Land Management may not permit mortgagors to increase payroll
deduction payments to cure a default without first entering into an agreement to cure
default.
(c) In the event a mortgagor violates the terms of an agreement to cure default, the
Division of Land Management shall enforce the remedies afforded the Nation in the
agreement to cure default and may not amend the terms of an unsatisfied agreement to
cure default without the approval of the director of the Division of Land Management.
64.6-2.  Elements of an Agreement to Cure Default. All agreements to cure default entered
into by the Division of Land Management are required to contain the following elements:
(a) The effective date of the agreement;
(b) The parties to the agreement;

64-4
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(c) The amount of payments under the mortgage and any agreements to cure default
previously entered into;

(d) A statement that the mortgage and, if applicable, any previous agreement to cure
default are in default;

(e) The amount of the increased payments under the agreement;

(f) The terms of the agreement, including the remedies available to the Nation in the
event that the mortgagor violates the terms of the agreement; and

(9) Notice that afailure to follow the terms of the agreement may result in the immediate
filing of aforeclosure.

64.7. Foreclosure.
64.7-1.  Decision to Foreclose. Any mortgage that isin default for two (2) consecutive months
may be subject to foreclosure, provided that the Nation has complied with the notice of default
requirement in section 64.5-1.
(a) After the two (2) notices of default have been sent, the Division of Land Management
shall determine whether initiating foreclosure proceedings would be in the best interest of
the Nation, provided that the Division of Land Management shall abide by the
foreclosure determination standard operating procedure approved by both the director of
the Division of Land Management and the Land Commission.
(1) Should the Division of Land Management determine that initiating a
foreclosure isin the best interest of the Nation, the Division of Land Management
shall submit a complaint to the Judiciary in compliance with the Nation’s laws
and the Judiciary’ srequirements. The complaint may not be submitted until after
thirty (30) calendar days from the date of the second notice of default.
(2) The Division of Land Management shall include in all complaints a demand
judgment for any deficiency that may remain due to the Nation after the Nation’s
reclamation of title against every party who is personally liable for the debt
secured by the mortgage that is the subject of the foreclosure.
64.7-2. Mortgage Satisfaction or Agreement to Cure Default Prior to Judgment of
Foreclosure. If the mortgagor satisfies the mortgage that is the subject of a foreclosure
complaint or the parties reach an agreement to cure default prior to the Judiciary’s entering of a
judgment of foreclosure, the Judiciary shall dismiss the foreclosure complaint.*
(a) Mortgage Satisfaction. A mortgagor named in a foreclosure complaint may satisfy
the subject mortgage at any time prior to the Judiciary’s entering of a judgment of
foreclosure. Under such circumstances, the mortgagor shall submit to the Judiciary proof
of payment in full of the mortgage principal, any interest owed and any court costs

! Leyne Orosco: My nameis Leyne Orosco. | have only one question and that is on line 206 of the document. Where it reads:

64.7-2. Mortgage Satisfaction or Agreement to Cure Default Prior to Judgment of Foreclosure. If the mortgagor satisfies the mortgage
that is the subject of aforeclosure complaint or the parties reach an agreement to cure default prior to the Judiciary’s entering of a
judgment of foreclosure, the Judiciary shall dismiss the foreclosure complaint.

Shouldn’t that be the Nation would request adismissal? | think that isjust the language. | understand what it is standing there saying but without
something from the petitioner or the respondent the Judiciary will not dismiss anything. So that statement where the “ Judiciary shall dismiss the
foreclosure complaint” | think shall read in there the Nation will submit a motion to dismiss or something to that effect.
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incurred by the Nation. Upon receipt of verified proof of satisfaction, the Judiciary shall
dismiss the foreclosure complaint based on satisfaction of the mortgage.
(b) Agreement to Cure Default. Should the Nation and the mortgagor reach an agreement
to cure default in accordance with section 64.6 after foreclosure proceedings have been
initiated, which may include provisions requiring the mortgagor to reimburse the Nation
for any court costs incurred, the mortgagor shall submit to the Judiciary a copy of the
executed agreement to cure default. Upon receipt of an executed agreement to cure
default, the Judiciary shall dismiss the foreclosure complaint without prejudice based on
the agreement to cure default.
64.7-3.  Judgment of Foreclosure. If the Judiciary findsin favor of the Nation, it shall issue a
judgment of foreclosure. At a minimum, the Judiciary shall include the following in each
judgment of foreclosure:
(&) A description of the mortgaged premises,
(b) The amount of the mortgage debt due;
(c) The mortgagor’ s redemption period;
(d) An order to vacate the mortgaged premises within thirty (30) calendar days of the
judgment;
(e) An order transferring title of the mortgaged premises to the Nation as partial or full
payment of the amount of mortgage debt then due;
(f) So long as the Nation’s complaint reserves the right to demand a judgment of
deficiency for costs that may remain due after the transfer of title to the Nation pursuant
to foreclosure, an order recognizing the Nation’s reserved right, which may include sums
advanced by the Nation for insurance, necessary repairs, inspection costs, appraisal fees
and other costs; and
(9) An order that within seven (7) months of receipt of a judgment of foreclosure, the
Nation submit either a motion demanding a judgment of deficiency or a motion to
enforce the judgment of foreclosure, each of which are required to include a fina
accounting and a confirmation of appraisal.
64.7-4.  Redemption Period. The Judiciary shall afford all mortgagors subject to a judgment
of foreclosure a redemption period. To redeem area property interest, the mortgagor shall pay
the full amount of the mortgage debt due and any costs incurred by the Nation for insurance,
necessary repairs, inspection costs, appraisal fees and other costs.
(a) Occupied Premises. The required redemption period for occupied premisesis six (6)
months. Absent an affirmative finding of abandonment, the Judiciary shall presume that
premises are occupied premises.
(b) Abandoned Premises. The required redemption period for abandoned premises is, at
aminimum, five (5) weeks. A redemption period based on abandoned premises requires
an affirmative finding of abandonment by the Judiciary based on evidence submitted by
the Division of Land Management on behalf of the Nation.
(1) In determining whether the mortgaged premises have been abandoned, the
Judiciary shall consider the totality of the circumstances, including the following:
(A) Boarded, closed or damaged windows or doors to the premises,
(B) Missing, unhinged or continuously unlocked doors to the premises;
(C) Terminated utility accounts for the premises;
(D) Accumulation of trash or debris on the premises,

64-6
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(E) At least two (2) reports to law enforcement officials of trespassing,
vandalism, or other illegal acts being committed on the premises when the
mortgagor is not present; and
(F) Conditions that make the premises unsafe or unsanitary or that make
the premises in imminent danger of becoming unsafe or unsanitary.
(2) The Divison of Land Management may include testimony from a
representative of the city, town, village or county where the mortgaged premises
islocated as part of its evidence of abandonment.
(c) Redeemed Premises. Should the mortgagor successfully redeem the mortgaged
interest that is the subject of a judgment of foreclosure, the Nation shall issue the
mortgagor a certificate of redemption. Upon receipt of a certificate of redemption, the
mortgagor shall file a motion to vacate the judgment of foreclosure with the Judiciary.
Upon receipt from the Judiciary, the mortgagor shall duly record the order to vacate the
judgment of foreclosure with the Oneida Nation Register of Deeds.
64.7-5.  Mortgage Holder’s Responsibilities upon Receipt of a Judgment of Foreclosure.
Upon receipt of ajudgment of foreclosure, the Division of Land Management, on behalf of the
Nation as the mortgage holder, shall:
() Secure and take possession of the real property once the timeframe in the order to
vacate has expired.
(1) The Division of Land Management shall provide the mortgagor notice of
when the property’s locks are scheduled to be changed, which, at a minimum,
includes the following:
(A) The property address;
(B) The date and time the locks are scheduled to be changed;
(C) Notice to mortgagor that an Oneida Police Officer will be present
while the locks are being changed;
(D) Information on how the disposition of personal property will be
managed based on section 64.7-5(a)(3);
(E) The contact information for Division of Land Management staff whom
the mortgagor may contact in regards to the property; and
(F) A copy of the judgment of foreclosure.
(2) The Division of Land Management shall contact the Oneida Police
Department to request that an Oneida police officer be on the scene while the
locks are being changed.
(3) In the event the mortgagor has left persona property in the home, he or she
may retrieve said personal property by contacting the Division of Land
Management staff listed on the work order. The Division of Land Management
shall hold personal property for a minimum of five (5) business days.
(A) The Division of Land Management shall keep awritten log of the date
and the work time the Nation's staff expends storing and/or removing
personal property and/or removing/disposing of debris left at the property
after the expiration of the timeframe provided in the order to vacate.
(B) The Division of Land Management and the Land Commission shall
jointly create rules further governing the disposition of personal property.
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(b) Order a title report from the Land Title and Trust Department with specific
instructions to contact the Accounting Department to verify whether the mortgagor owes
any outstanding debts to the Nation and based on the title report shall:
(1) Seek payment of outstanding water bills and/or other liens or charges
appearing on the tax rolls from the mortgagor. In the event of afailure to pay, the
Nation shall make payment and include such costs in the Nation's fina
accounting required by the judgment of foreclosure and as explained in section
64.7-5(e);
(2) Request proof of payment of any judgments noted on the title report which
can be attached to the real property;
(3) Request proof of satisfaction of any mortgage liens issued by an outside
financia institution other than the Nation, provided that, said mortgage liens may
not be satisfied by the Nation until the redemption period has either expired or
been terminated by the Judiciary.
(c) Order an appraisal of the real property to be completed;
(d) Order a home inspection, including a well and septic inspection, of the real property
to be completed and based on the findings of the home inspection shall coordinate which
repairs will be completed.
(1) Inorder for repair costs to be included in ajudgment of deficiency 64.7-3(f),
the Nation shall include the following in its demand for the said judgment:
(A) A record of al receipts for materials and invoices for services related
to the said repairs,
(B) A record of all hours expended by the Nation’s staff related to the said
repairs; and
(C) Photographic evidence demonstrating the condition of the rea
property both before and after the repairs were made.
(2) If, based on the home inspection, the Division of Land Management
determines it to be in the best interest of the Nation to raze a foreclosed upon
property, it may do so in accordance with the rules which the Division of Land
Management and the Land Commission shall jointly develop. Any costs related
to the razing of a property may be included in the Nation's demand for a
judgment of deficiency.
(e) Wrap up the foreclosure by filing with the Judiciary either a motion demanding a
judgment of deficiency or amotion for enforcement of the judgment of foreclosure.
(1) Demand for a Judgment of Deficiency. The Nation shall file a demand for a
judgment of deficiency if the total of the amount of the mortgage debt due in the
judgment of foreclosure and the sums advanced by the Nation for insurance,
necessary repairs, inspection costs, appraisal fees and other costs exceeds the
value of the real property based on the appraisal. A demand for a judgment of
deficiency is required to include a confirmation of appraisal and an accounting of
all sums advanced by the Nation.
(2) Motion for Enforcement of the Judgment of Foreclosure. The Nation shall file
amotion for enforcement of the judgment of foreclosure if the total of the amount
of the mortgage debt due in the judgment of foreclosure and the sums advanced
by the Nation for insurance, necessary repairs, inspection costs, appraisal fees and
other costs are less than or equal to the value of the real property based on the

64-8



346
347
348
349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365

17 of 124
2016 04 21

Draft 03

appraisal. If the total of the amount of the mortgage debt due in the judgment of
foreclosure and the sums advanced by the Nation for insurance, necessary repairs,
inspection costs, appraisal fees and other costs are less than the value of the real
property based on the appraisal, the Division of Land Management shall include
in the motion to enforce a copy of the signed apron issued to the mortgagor
providing the refunded amount.
64.7-6. Resale Following Foreclosure. The Division of Land Management may begin
advertising aforeclosed upon property for re-sale immediately following its receipt of an order to
enforce the judgment of foreclosure, provided that it may not complete a sale of said property
until the mortgagor’ s appeal rights have expired.

64.8. Appeal Rights.

64.8-1. Decisions of the Division of Land Management are Final. All decisions made by the
Division of Land Management in regards to the mortgage programs provided under this law are
final decisions and are not subject to appeal .

64.8-2. Appeal of a Foreclosure. A mortgagor whose real property has been foreclosed upon
may appeal a determination made by the Judiciary in accordance with the Judiciary law and the
Rules of Appellate Procedure.

Adopted BC-
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LEGISLATIVE OPERATING COMMITTEE
Public Meeting on the Mortgage and Foreclosure
Business Committee Conference Room-2" Floor

Norbert Hill Center
June 16, 2016 12:15 p.m.

PRESENT: Tehassi Hill, Jenn Falck, Maureen Perkins, Douglass Mclintyre, Leyne Orosco,
Danelle Wilson

Mortgage and Foreclosure

Tehassi Hill: Good afternoon. It is 12:15 p.m. and today’s date is Thursday June 30, 2016. I
will now call the public meeting for the Mortgage and Foreclosure to order. The Legislative
Operating Committee is hosting this public meeting to gather feedback from the community
regarding this legislative proposal. All persons who wish to present oral testimony need to
register on the sign in sheet at the back of the room. Written comments may be submitted to the
Tribal Secretary’s Office or to the Legislative Reference Office in person, by U.S. mail,
interoffice mail, e-mail or fax as provided on the public meeting notice. These comments must
be received by close of business on Thursday July 7. In attendance is Tehassi Hill, LOC Vice-
Chair.

We will begin today’s public meeting for Mortgage and Foreclosure. This is a proposal for a
new law that would:
B Contain the minimum framework for the Nation’s mortgage programs and foreclosure

process;

B Delegate joint rulemaking authority to Division of Land Management and the Land
Commission to develop rules that may contain more detailed requirements;

B Require that at least one Tribal member must be included on a mortgage application;

B Allow non-tribal member spouses to remain in the mortgaged property in the event of
death or divorce of the Tribal member;

B Allow mortgagors in default an opportunity to enter into an agreement to cure default
prior to foreclosure at the discretion of the Division of Land Management;

B Require an order to vacate once a judgment to foreclose has been issued by the
Judiciary;

B Provide the mortgagor has a 6 month redemption period if the home was occupied
prior to the judgment to foreclose, or 5 weeks if the home was abandoned prior to the

Mortgage and Foreclosure Public Meeting — June 30, 2016
Page 1 of 2
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judgment to foreclose. The mortgagor may redeem the mortgage by paying the full
amount of the mortgage and any related fees. If this occurs, the Judiciary will vacate
the order to foreclose;

B Prohibit the Nation from reselling the foreclosed property until after the redemption
period has lapsed and all appeals have been exhausted; and

B Transfer hearing body authority regarding foreclosure judgments from the Land
Commission to the Judiciary.

The LOC may impose a time limit for all speakers pursuant to 16.8-3(c) of the Legislative
Procedures Act. As the presiding LOC member, | am imposing a time limit of five minutes.
This time limit shall be applied equally to all persons. We have one person signed up to give
testimony. Okay Leyne, you have five minutes.

Leyne Orosco: My name is Leyne Orosco. | have only one question and that is on line 206 of
the document. Where it reads:

64.7-2. Mortgage Satisfaction or Agreement to Cure Default Prior to Judgment of
Foreclosure. If the mortgagor satisfies the mortgage that is the subject of a foreclosure
complaint or the parties reach an agreement to cure default prior to the Judiciary’s
entering of a judgment of foreclosure, the Judiciary shall dismiss the foreclosure
complaint.

Shouldn’t that be the Nation would request a dismissal? I think that is just the language. 1
understand what it is standing there saying but without something from the petitioner or the
respondent the Judiciary will not dismiss anything. So that statement where the “Judiciary shall
dismiss the foreclosure complaint” I think shall read in there the Nation will submit a motion to
dismiss or something to that effect.

Tehassi Hill: Ok. Thank you. It is 12:20. I will give it five more minutes and if no more
speakers present themselves we will go ahead and close at 12:25 if no one else shows up.

Alright, it is 12:25. We waited ten minutes for any additional people wishing to provide oral
comment. With there being no more speakers registered, the public meeting for Mortgage and
Foreclosure is now closed at 12:25.

Written comments may be submitted until close of business on Thursday July 7, 2016. Thank
you.

-End of meeting-

Mortgage and Foreclosure Public Meeting — June 30, 2016
Page 2 of 2
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Legislative Operating Committee
July 20, 2016

Back Pay Amendments

Submission Date: 6/11/15 X Public Meeting: 5/5/2016
O Emergency Enacted:
LOC Sponsor: David P. Jordan Fxpires:

Summary: This request was submitted to clarify two conflicting provisions related to
whether health insurance coverage continues during involuntary separation/terminations,
and to require reinstated employees to reimburse CHS dollars used if an employee claims
medical treatment from CHS prior to reinstatement.

6/17/15 LOC: Motion by David P. Jordan to add the Back Pay Policy Amendments to the
active files list with himself as the sponsor; seconded by Fawn Billie. Motion
carried unanimously.

8/19/15 LOC: Motion by Jennifer Webster to accept the memorandum regarding the status
of the Back Pay Policy Amendments as FYI; seconded by Fawn Billie.
Motion carried unanimously.

10/21/15L.OC:  Motion by David P. Jordan to make the noted changes clarifying employment
benefits and defer the Back Pay Policy Amendments for a legislative analysis
and fiscal impact statement; seconded by Fawn Billie. Motion carried
unanimously.

3/22/16 LOC: Motion by David P. Jordan to accept the legislative analysis of the Back Pay
Law and prepare for a public meeting of May 5th, 2016; seconded by Tehassi
Hill. Motion carried unanimously.

For the record: Brandon Stevens stated the LOC is changing back to using
“shall” instead of “must” and the Back Pay Policy will be re-titled as the Back
Pay Law based on the LOC direction of changing all policies into laws.

4/6/16 LOC: Motion by David P. Jordan to prepare the Back Pay Law Amendments for a
public meeting scheduled May 5th, 2016; seconded by Jennifer Webster.
Motion carried unanimously.

5/5/16: Public Meeting Held.

Page1of2
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5/18/16 LOC: Motion by David P. Jordan to accept the public meeting comments regarding
the Back Pay Amendments, to request reports from the Accounting
Department and the Oneida Law Office regarding their timeframes for
processing back pay awards and to direct the Legislative Reference Office to
bring options back to the LOC regarding the back pay formula; seconded by
Tehassi Hill. Motion carried unanimously.

Next Steps:

= Review the memorandums from the Legislative Reference Office and Oneida Law
Office;

= Direct any necessary changes to the draft; and

= Direct the Legislative Reference Office to prepare an adoption packet for Back Pay
Amendments.

O\
THHHHKE
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Memorandum
TO: L egidative Operating Committee
FROM: Douglass A. Mclntyre, Staff Attorney
DATE: July 20, 2016
RE: Back Pay Amendments: Section 306.4-3(b)(2)

On May 18, 2016, the Legidlative Operating Committee directed the Legidative Reference
Office to provide information on the timeframes for processing back pay and to investigate
potential alternatives to the language in section 306.4-3(b)(2) of the proposed amendments to
Back Pay. The timeframes for processing a back pay claim is discussed in the accompanying
memorandum from the Oneida Law Office. The focus of this memorandum is to provide
potential alternativesto the langue in section 306.4-3(b)(2) of the proposed amendments.

Public Meeting Comments
During the public meeting period several comments were raised about the formulain section
306.4-3(b)(2). The comments expressed concern that employees are not being fairly
compensated because of thisformula. These comments included the following:

-If back pay istruly intended to make the employee whole, it should be calculated
according to the individual employee's regularly scheduled days and wages and the
employee should be paid accordingly.
-Most employees do not work 6 days aweek. In order to truly ‘ make an employee
whol€e’, | believe you need to:
1. Actually pay them the amount of hours they missed multiplied by their hourly
rate at the time of the incident, or
2. Use the average weekly rate and divide that rate by the number of days the
employee actually works (hardly no one works 6 days aweek) or
- It doesn't matter if the employee's regularly scheduled hours are five, 8-hours days per
week or four, 10 hour days per work. Their weekly work hours are divided by 6, asif
they work 6 days per week, and they are paid accordingly.
- According to the formula used in both the existing policy and the proposed policy, it
doesn't matter if the employee works two 20-hour days per week or five 8-hours days per
week; the fractional work week hours are divided by 6 days and that's the back pay.

Back Pay Agreements
The Oneida Law Office has processed forty (40) back pay agreements under the equivalent of
section 306.4-3(b)(2) in the current . The statistics are provided below:

Page1of3
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Terminations Involving use of (b)(2)
Terminations 16 13
Positive Test Results 6 6
Suspensions 17 17
Other 1 0
Total Total 40 36

Asthe statistics indicate, the fractional formula has been used in the vast magjority of back pay
cases and is not simply for short term separations such as suspensions and positive drug test
results.

Alternative 1. Additional Language for Scheduled Hours
One alternative would be to include additional language to require that scheduled days be paid in
full. Sample language is below:

(2) If the involuntary separation period involves a fractional week, the indemnity
shal be paid for the hours the employee was scheduled to work. If this
information is not available, the indemnity shall be paid for each day of such
week at the rate of one-sixth (1/6) of the weekly indemnity.

This proposed change would help to aleviate the feelings that employees are getting less than
the employee would have gotten if the separation had not happened. However this would not
solve the need for a formula as this could only be applied to employees that already had a
schedule set. For longer separations, like a termination, an employee is not likely to be
scheduled during the entire back pay portion.

Alternative 2. Formula Using Work Average

In speaking with several departments, most Nation employees do not work six (6) days a week,
but average between four (4) and five (5) days. It would be easier to calculate the average
number of hours worked and use that to determine the fractional week. Additionally, this would
not punish an employee whose back pay period partialy includes a Nation-wide increase in pay.
Sample language is below:

(2) If the involuntary separation period involves a fractional week, the indemnity
shall be pate-for-each-day-of such-week-at-therate- determined by this section.
(@) the average number of hours worked immediately prior to the
involuntary separation shall be determined.
(b) the indemnity shall be paid for each day of a fractional week at the

rate of the average number of hours worked. ef-ene-shxth(1/6)-ef-the
IVET "

A good mind. A good heart. A strong fire.
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In speaking with the Law Office, the average number of hours worked would be a number easily
acquired.

It is suggested that if this alternative is selected that immediately be replaced with a definitive
time period.

Alternative 3. Return to the pre 2014 amendments
The 2010 version of Back Pay stated:
4-1. Back Pay Period. Calculation of back pay begins on the day the employee is
suspended or terminated and ends on the day the employee returns to work, due to either
the end of the suspension period or reinstatement.
(a) If the employee is offered reinstatement but refuses to return to work, the back
pay period ends on the date the offer of reinstatement was made.
(b) The employee shall be paid according to the schedule or the average
number of hours worked immediately prior to suspension or termination.
For instance, if the employee observed a reduced-hour schedule at the time of
termination, back pay shall be calculated according to the same schedule.

This aternative removes the formula entirely. However, the 2014 amendments were made, in
part, to ensure that employees with poor attendance records were not given more than what the
employee would have received if the separation did not occur.

It is suggested that if this alternative is selected that immediately be replaced with a definitive
time period.

Alternative 4. Keep the current language

Back pay is a special feature the Oneida Nation provides to its employees. The 2014
amendments were made, in part, to ensure that employees with poor attendance records were not
given more than what the employee would have received if the separation did not occur.
Additionally, having a formula in the law helps to resolve back pay agreements quicker as the
formulawill be applied in all cases.

Requested action:
Determine which of the aternative(s) should be put into the law.

7\
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ONEIDA LAW OFFICE

(920) 869-4327
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MEMORANDUM

Attorney Douglass Mclntyre, Staff Attorney
Legislative Reference Office

Jeri L. Bauman, Senior Paralegal

June 9, 2016

Back Pay Policy

You indicated that the Legislative Operating Committee requested time frames for processing
back pay awards. Specifically, you asked me to calculate the average time it takes to complete
the back pay agreement from the time the Law Office received the decision awarding back pay to
the date the check is issued.

Prior to setting forth the average time, it is necessary to understand the process the Law Office
follows in order to complete a back pay award in accordance with the Back Pay Policy. Below is
a flow chart which sets forth the process.
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\ /
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I have reviewed fifty of most recent back pay agreements that have been processed through this
office. During this time period the back pay awards range from suspensions (52%), terminations
(34%) and negative alcohol/drug testing results (14%). It is important to note, that from an
employee’s perspective, the time frame for the process would start from the date the employee
became eligible for back pay, such as the date of the decision awarding back pay or negative
alcohol/drug testing results, and not the date the Law Office received notice of the decision
awarding back pay.

From the date of the decision awarding back pay to the date the Law Office received notice of
the decision, the minimum days for the Law Office to receive a notice of a back pay award was
“0” days and the maximum amount of days was “95,” with an overall average of 13 days. Of the
50 cases, the Law Office received said notice from various parties as follows':

Employee (or his/her advocate) 34%
Supervisor (or his/her advocate) 30%
HRD/EEO 22%
Area Manager 12%
Appeals Commission 2%

As the above flow chart indicates, the Law Office sends e-mails to the Supervisor (for work
schedule and tips information), HRD-EEO (for administrative information such as employee
number, job code, date of hire, etc.), Benefits (for insurance and 401(k) benefits information),
Central Payroll (for wage information) and in cases of termination, HRD-EEO (for
unemployment compensation information). The average response time for each contact is as
follows:

Days
Supervisor® 4
HRD-EEO (administrative information) 1
Benefits 4
Central Payroll 1
HRD-EEO® (Unemployment compensation information) 12

Upon receipt of the information requested above, an agreement is drafted which sets forth the
calculation of back pay pursuant to the Back Pay Policy. The draft is first sent to the Supervisor
for his/her review. Below is the breakdown of average time from receipt of the decision by the
Law Office to the date the first draft of the Back Pay Agreement is sent to the Supervisor.

! With the exception of 1or 2 cases reviewed, the Law Office was not a participant in the actual
disciplinary/grievance process and therefore relies on the Supervisor to notify the Law Office of a back pay decision
since the Supervisor is a party in the disciplinary/grievance process. However, it has been discovered that in some
cases in which an Area Manager has overturned a disciplinary action, the Supervisor is not always included in the
notification. Also, prior to the Judiciary, the Supervisor was not a party to the grievance action before the Personnel
Commission or Appeals Commission (the Area Manager was a litigant along with the Employee).

% This average is for the first response received from the Supervisor, and does not include follow-up
communications that may be necessary for clarification/questions or additional information needed to complete the
back pay agreement.

® Unemployment compensation information is required under the Back Pay Policy since its revision in 2014. HRD-
EEO contacts the State Unemployment Office directly.
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Days
Alcohol/Drug 12
Suspension 15
Termination 26
Overall Average 18

If the Employee is represented by an attorney or advocate, the draft Back Pay Agreement is then
sent to the attorney/advocate for review prior to signatures®.

Upon approval of the draft Back Pay Agreement by both the Supervisor and the Employee, the
agreement must be signed prior to processing by Payroll. The obtaining of signatures takes an
average of 3 days. Once both parties have signed the Back Pay Agreement it is forwarded to
HRD and then on to Payroll for the issuance of an “On Demand” check. The data shows that this
final step, on average, takes 3 days.’

* Should the Employee or the attorney/advocate request modifications to the draft agreement, an approval from the

Supervisor is necessary.
® On Demand checks are not printed on Wednesdays during the normal Payroll cycle. Holidays and end-of-year

processing also affect the timeline.
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Chapter 306
BACK PAY
306.1. Purpose and Policy 7 306.4. Back Pay Calculation
306.2. Adoption, Amendment, Appeal 8 306.5. Back Pay Process
6 306.3. Definitions
)

306.1. Purpose and Policy

306.1-1. The purpose of this law isto set forth standards used in the calculation of back pay for
all employees of the Nation in accordance with the Nation’s law.

306.1-2. It is the policy of the Nation to have consistent and standard procedures for the
management of employee back pay.

306.2. Adoption, Amendment, Appeal

306.2-1. Thislaw was adopted by the Oneida Business Committee by resolution BC-5-24-06-PP
and amended by resolutions BC-06-23-10-F, BC-08-13-14-C and BC
306.2-2. This law may be amended or repealed by the Oneida Business Comm|ttee or the
Oneida General Tribal Council pursuant to the procedures set out in the Legislative Procedures
Act.

306.2-3. Should a provision of thislaw or the application thereof to any person or circumstances
be held as invalid, such invalidity shall not affect other provisions of this law which are
considered to have legal force without the invalid portions.

306.2-4. In the event of a conflict between a provision of this law and a provision of another
law, the provisions of this law shall control.

306.2-5. Thislaw is adopted under authority of the Constitution of the Oneida Nation.

306.3. Definitions

306.3-1. This section shall govern the definitions of words and phrases used within this law. All

words not defined herein shall be used in their ordinary and everyday sense.
(a) “Advocate” means a hon-attorney person as provided by law and other person who is
admitted to practice law and is presented to the court as the representative or advisor to a
party.
(b) “Back pay” means money damages owed to the Employee for a salary or wage to
makecompensate the employee whele-as determined by the formulas set forth within this
law.
(c) “Conseguential Damages’ means damages that are not a direct and immediately result
of an act, but a consequence of the initial act, including but not limited to penalties on
early withdrawal of retirement account.
(d) “Consultant” means a professional who is contracted externally whose expertise is
provided on atemporary basisfor afee.
(e) “Earnings’ includes vacation/personal time, shift differential, holiday pay, merit
increases, bonuses and incentives, employment benefits and income received during the
back pay period.
(f) “Employee” means any individual who is employed by the Nation and is subject to the
direction and control of the Nation with respect to the material details of the work
performed, or who has the status of an employee under the usual common law rules
applicable to determining the employer-employee relationship. “Employee’ includes, but

306-1
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is not limited to; an individual employed by any program or enterprise of the Nation, but
does not include elected or appointed officials or individuals employed by a Tribally
Chartered Corporation. For purposes of this law, individuals employed under an
employment contract as a limited term employee are employees of the Nation, not
consultants.

(9) “Involuntarily separated” means an employee removed from employment through
whatever means, other than a layoff, by the employer. This shall include, but is not
limited to, investigative leave, suspension or termination.

(h) "Judiciary" means the judicial system that was established by Oneida Genera Tribal
Council resolution GTC-01-07-13-B to administer the judicial authorities and
responsibilities of the Nation.

(i) “Nation” meansthe Oneida Nation.

() “Punitive Damages’ means monetary compensation awarded to an injured party that
goes beyond that which is necessary to compensate the individual for losses and that is
intended to punish the other party.

306.4. Back Pay Calculation
306.4-1. Back Pay Limitations. Back pay shall only include the items identified in this Section
asthey relate to the employee. Back pay shall include and be subject to the following:

(a) Vacation/Personal Time Accrual. Employees shall receive prorated credit for
vacation/ personal time which would have accrued during the back pay period.
(1) Reinstated employees shall be credited for vacation/ personal time. If the
crediting of vacation/personal time would result in the employee exceeding the
accrual cap pursuant to the Nation's laws, rules and policies, then any amount
over that cap shall be provided as a cash payout. Non-reinstated employees shall
be paid out vacation/personal timein lieu of crediting personal/vacation time.
(b) Shift Differential. Shift differential shall be included in the back pay amount to the
extent it isa part of the employee’ s regularly scheduled hours.
(c) Tips. If the employee received pooled tips at the time of involuntary separation, tips
shall be included in the total back pay amount at the same tip rate that other employeesin
the same position and on the same shift received on the same dates.
(2) If the employee received individua tips at the time of involuntary separation,
the employee shall be ineligible for tips during the back pay period.
(d) Holiday Pay. Holiday pay shal be included in the back pay amount to the extent the
employee would have received such pay if the employee had not been involuntarily
separated.
(e) Merit Increases. The hourly rate used to calculate back pay shall be increased
according to the merit increase system/standard used by the employee’s supervisor during
the back pay period and will include any increases from Oneida Business Committee or
General Tribal Council directives.
(1) The effective date of the employee' s merit increase shall be the same as the
effective date for other employees in the same department. Retroactive increases
shall be calculated back to the retroactive date used for other employees in the
same department.
(2) The most recent performance review issued to the employee prior to being
involuntarily separated shall be used to determine the level of merit increase.
However, if the employee appealed the performance review to the Human
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Resource Department Manager prior to involuntary separation, a method under
the Nation’s laws, rules and policies shall be used to determine the merit increase.
(f) Bonuses and Incentives. All bonus and incentive payments for which the employee
would have been eligible during the back pay period shall be included in the total back
pay amount, except for non-monetary gifts distributed by the Nation to all employees
(e.g. winter gift) or other non-monetary benefits, such as clothing allowance.
(g) Employment Benefits. Employee benefits shall be subject to the provisions in this
section.
(1) Insurance Benefits. Coverage by the Nation for health insurance, dental
insurance, vision insurance, life insurance, long-term disability and short-term
disability coverage shall continue during an involuntary separation, except in the
event of a termination where the coverage will discontinue. The Nation shall
deduct the employee’ s share of premiums paid from any back pay award.
(A) If the employee's circumstances have changed during the back pay
period and such circumstances affect the employee’s insurance needs, the
employee shall notify the Nation of such changes at the time of
reinstatement.
(B) An employee who is reinstated shall sign awaiver from Contract Health
authorizing a review of the back pay period to determine if Contract Health
services were rendered. If Contract Health determines services were
rendered during the back pay period, an Employee shall timely submit
insurance information to Contract Health in order for Contract Health to
retroactively bill the insurance provider to recoup funds for those services
rendered during the back pay period.
(2) Flexible Benefit Plan Contributions. If a terminated employee was
contributing to the Nation’s flexible benefit plan at the time of termination, the
status of the employee’s flex benefit plan shall be subject to the provisions of the
Internal Revenue Code.
(3) Retirement Benefit Contributions. In the event the employee was participating
in the Nation’s retirement plan at the time of involuntary separation, the employee
shall be responsible for contacting the retirement plan administrator and
reactivating contributions.
(A) The employee may choose whether to have the employee’ s contribution
to the retirement plan that would have been made during the back pay
period deducted from the total back pay amount and deposited into the
employee’ s retirement account.
(B) If the employee was €eligible for employer matching contributions at the
time of involuntary separation and the employee chooses to make a
contribution through back pay, the Nation shall contribute the employer
match into the employee’ s retirement account.
(C) If the employee was not participating in the Nation’s retirement plan or
chooses not to make contributions through the back pay process, then the
Nation shall not make employer match contributions into the employee’s
retirement account.
(h) Income Received During the Back Pay Period.
(1) Unemployment Benefits. Depending upon the unemployment compensation
financing option elected by the Nation, either:
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145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191

310f 124
Draft 7 redlineto PM Draft

2016 07 20

(A) Any unemployment compensation paid by the Nation to the State of
Wisconsin for an involuntarily separated employee shall be deducted from
the employee’ s back pay award; or
(B) The employee is directly responsible for the reimbursement to the State
of Wisconsin. The Nation shall send a copy of the completed and signed
settlement agreement to the appropriate state department. The State then
may determine the amount, if any, of unemployment compensation benefits
received during the back pay period should be repaid.

(2) Income Received Through Employment. Except as provided in Section 4-
1(h)(2)(B), income earned by an employee during the back pay period shall be
deducted from the total back pay amount.

(A) The employee shall provide information to verify the amount of or lack
of earned income and sign an affidavit attesting to the amount of or lack of
earned income.

(B) If the employee worked an additional job prior to being involuntarily
separated and continued working in the same capacity, the income earned
from that employment shall not be deducted from the total back pay amount
to the extent that the income is consistent with pre-involuntary separation
earnings. Where the employee worked the additional job, the employee
shall provide information from the employer to verify the income earned
before and during the back pay period.

306.4-2. Payments Not Allowed. The Nation shall not include the following in any back pay
amount:
(a) Punitive damages,
(b) Consequential damages,
(c) Attorney’ s or advocate’ s fees;
(d) Time when the employee would not have been €eligible to work;
(e) Monies normally paid for additional duties while working where an alternate
employee assumed that function while the employee was involuntarily separated, unless
the additional duties are a part of such involuntarily separated employee’s regular
schedule.
306.4-3. Back Pay Period. Calculation of back pay begins on the day the employee is
involuntarily separated and ends on the day the employee is reinstated.
(a) If the employeeisreinstated but refuses to return to work, the back pay period ends on
the date reinstatement would have taken effect, but was refused by the employee.
(b) Back pay shall be calculated by taking the employee’s earnings during the fifty-two
(52) week period immediately preceding the date of the involuntary separation and divide
that amount by the number of weeks worked.
(1) If the employment prior to the involuntary separation was less than fifty-two
(52) weeks, the average weekly wage shall be calculated by taking the employee’'s
earnings and divide that amount by the number of weeks worked.
(2) If the involuntary separation period involves a fractional week, the indemnity
shall be paid for each day of such week at the rate of one-sixth (1/6) of the weekly
indemnity.

306.5. Back Pay Process
306.5-1. The Oneida Law Office shall develop necessary forms and procedures for the purpose
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of implementing this law.

306.5-2. Internal departments shall cooperate as necessary with the Oneida Law Office in
providing information needed to assemble and prepare the back pay agreement.

306.5-3. A reasonable effort shall be made to complete the back pay agreement within thirty
(30) calendar days, starting the day after the party to the grievance action provides to the Oneida
Law Office a judgment ordering back pay or the results of an investigation or test showing the
employee is cleared of any wrongdoing.

306.5-4. An employee not receiving back pay in accordance with the back pay agreement may
seek enforcement by the Judiciary.

End.

Adopted - BC-5-24-06-PP
Amended - BC-06-23-10-F
Amended - BC-08-13-14-C
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Legislative Operating Committee
July 20, 2016

Community Support Fund
Policy Amendments

Submission Date: 6/25/15 X Public Meeting: 10/29/15

O Emergency Enacted:

LOC Sponsor: David P. Jordan

Summary: This item was brought forward to add language found in BC Resolution 12-
11-13-D into the policy to clarify that someone who receives assistance from the Fund
program does not have to cost share if they are at or below the federal Poverty
Guidelines. The Fund operators have requested additional changes.

7/1/15 LOC: Motion by David P. Jordan to add the Community Support Fund Policy
Amendments to the active files list; seconded by Tehassi Hill. Motion carried
unanimously.

7/22/15 OBC: Direct LOC to make requested changes to the Community Support Fund. Item
deferred to the next regular Business Committee meeting.

8/12/15 OBC: Direct LOC to make requested changes to the Community Support Fund. Item
sent to a Business Committee special meeting agenda at the adjournment of
the meeting.

8/17/15 OBC: Direct LOC to make requested changes to the Community Support Fund.
Motion by Jennifer Webster to direct the requested changes to the Community
Support Fund Policy to the Legislative Operating Committee and for proposed
changes due back to the September 23, 2015 regular Business Committee
meeting, seconded by David Jordan. Motion carried with one opposed and one
abstention.

9/2/15 LOC: Motion by Jennifer Webster to forward the current draft of the Community
Support Fund (Policy) for the required analyses; seconded by Fawn Billie.
Motion carried unanimously.

A good mind. A good heart. A strong fire.
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9/16/15 LOC: Motion by David P. Jordan to accept the update on the Community Support
Fund Policy Amendments and forward to the Oneida Business Committee;
seconded by Fawn Billie. Motion carried unanimously.

9/23/15 OBC: Motion by David Jordan to accept the update from the Legislative Operating
Committee regarding the status of the Community Support Fund amendments,
seconded by Brandon Stevens. Motion carried unanimously.

10/7/15 LOC: Motion by Jennifer Webster to forward the Community Support Fund Policy
Amendments to a public meeting to be held on October 29, 2015 at 12:15
p-m.; seconded by David P. Jordan. Motion carried unanimously.

10/29/15: Public Meeting held.

11/18/15LOC: Motion by David P. Jordan to accept the public meeting comments regarding
the Community Support Fund Policy Amendments and defer to a LOC work
meeting to be held tentatively on December 4, 2015; seconded by Fawn Billie.
Motion carried unanimously.

12/4/15: Work meeting held. Attendees include David P. Jordan, Brandon Stevens,
Jennifer Webster, Danelle Wilson, Rhiannon Metoxen, Nicolas Reynolds,
Trina Schuyler, Nancy Barton, Bradley Graham, Bill Graham, Cathy
Metoxen, Candice Skenandore, Tani Thurner, Maureen Perkins, Douglass
Mclntyre.

1/15/16: Work Meeting Held. Attendees include David P. Jordan, Jennifer Webster,
Fawn Billie, Tehassi Hill, Trina Schuyler, Nancy Barton, Bradley Graham,
Bill Graham, Leyne Orosco, Cathy Metoxen, Douglass Mclntyre.

2/3/16 LOC: Motion by Fawn Billie to accept the draft of the Community Support Fund
Policy Amendments, to forward to the Legislative Reference Office for an
updated analysis and to the Finance Department for a fiscal impact statement;
seconded by Tehassi Hill. Motion carried unanimously.

7/6/16 LOC: Motion by Tehassi Hill to adopt the agenda with the addition of the
Membership Ordinance Emergency Amendments and the deletion of the
Community Support Fund, deferring this item to the next LOC meeting;
seconded by David P. Jordan. Motion carried unanimously.

Next Steps:
= Approve the adoption packet for the Community Support Fund Amendments; and
= Forward to the Oneida Business Committee for consideration.

O\
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Memorandum
To: Oneida Business Committee
From: Brandon Stevens, LOC Chairperson
Date: July 27, 2016
Re: Community Support Fund Amendments

Please find the following attached backup documentation for your consideration of the
Community Support Fund Amendments:

Resolution: Adoption of Community Support Fund Amendments
Statement of Effect: Adoption of Community Support Fund Amendments
Fiscal Impact Statement

Community Support Fund Amendments Draft (redline with analysis)
Community Support Fund Amendments Draft (clean)

agrwbdE

Overview
The attached resolution will adopt amendments to the Community Support Fund. Amendments
were initially requested by a community member and further changes were requested by the
operators of the Fund. These amendments:

e Re-title the Community Support Fund as alaw instead of a policy;

e Clarify that the Fund is afund of last resort;

e Provide an exception for cost sharing where an individual is at or below 175% of the
federal poverty guidelines;

e Givethe Operators of the Fund the ability to promulgate rules instead of SOPs to manage
the Fund,

e Add new itemsto thelist of “Items covered by the Fund”:

Utility Disconnections

Inpatient Treatment

Fire recovery/natural disaster assistance

Home renovations required for handicap accessibility

Family Medical Leave Act wage replacement

Socia Security Disability Determination utility assistance

e Add new itemsto thelist of “Items not covered by the Fund”:

Homeless lodging assistance,

Stabilization rent assistance,

Department of Correction re-entry assistance,

Health membership fees,

Food and personal care items

O o000 O0O0
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e Addstimeline and further requirements for appealing a funding decision;

Requested Action
Approve the Resolution: Adoption of Community Support Fund Amendments

£\
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BC Resolution
Adoption of Community Support Fund Amendments

the Oneida Nation is a federally recognized Indian government and a treaty tribe
recognized by the laws of the United States of America; and

the Oneida General Tribal Council isthe governing body of the Oneida Nation; and

the Oneida Business Committee has been delegated the authority of Article 1V, Section
1, of the Oneida Nation Constitution by the Oneida General Tribal Council; and

the Oneida Business Committee originaly adopted the Community Support Fund
Policy (Policy) on May 15, 1996, and made amendments on January 8, 1997 and
December 11, 2013; and

these amendments re-title the Fund as alaw instead of a policy; and
these amendments clarify that the Fund isafund of last resort; and

these amendments provide an exception for cost sharing where an individua is at or
below 175% of the federal poverty guidelines; and

these amendments give the operators of the Fund the ability to promulgate rules instead
of SOPs to manage the Fund; and

these amendments add new itemsto the list of “Items covered by the Fund”:
Utility disconnections
I npatient treatment
Fire recovery/natural disaster assistance
Home renovations required for handicap accessibility
Family Medical Leave Act wage replacement
Social Security Disability Determination utility assistance; and

these amendments add new items to the list of “Items not covered by the Fund”:
Homeless lodging assistance
Stabilization rent assistance
Department of Corrections re-entry assistance
Health membership fees
Food and personal care items; and

these amendments add a timeline and further requirements for appealing a funding
decision; and

a public meeting on these amendments was held on October 29, 2015, in accordance
with the Legidative Procedures Act.

NOW THEREFORE BE IT RESOLVED, that the attached amendments to the Community Support
Fund are hereby adopted effective immediately.
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Statement of Effect
Adoption of Community Support Fund Amendments

Summary
This resolution amends the Community Support Fund by re-titling the policy as a law, providing
clarification to various sections of the law, providing the Fund operator with the rulemaking
authority and adding additional items to the “items covered by the fund” and “items not covered
by the fund” sections.

By Douglass A. Mcintyre, Staff Attorney, Legislative Reference Office

Analysis from Legislative Reference Office
This resolution adopts amendments to the Community Support Fund, which was originally
adopted as the Community Support Fund Policy on May 15, 1996, and amended on January 8,
1997 and December 11, 2013.

Amendments were initially requested by a community member and further changes were
requested by the operators of the Fund and through the public meeting comments.

These amendments:

¢ Re-title the Community Support Fund as alaw instead of a policy;

e Clarify that the Fund is afund of last resort;

e Provide an exception for cost sharing where an individual is at or below 175% of the
federal poverty guidelines;

e Givethe Operators of the Fund the ability to promulgate rules instead of SOPs to manage
the Fund,

e Add new itemsto thelist of “Items covered by the Fund”:

Utility Disconnections

Inpatient Treatment

Fire recovery/natural disaster assistance

Home renovations required for handicap accessibility

Family Medical Leave Act wage replacement

Socia Security Disability Determination utility assistance

e Add new itemsto thelist of “Items not covered by the Fund”:

Homeless lodging assistance,

Stabilization rent assistance,

Department of Correction re-entry assistance,

Health membership fees,

Food and personal care items

O 0000 o
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e Add atimeline and further requirements for appealing a funding decision;

The intent of these amendments is to clarify various sections of the law and to add changes that
were requested by the operators of the Fund. Additionally, the Fund has been re-titled as law
and all references to the Oneida Tribe of Indians of Wisconsin have been changed to Oneida
Nation in line with the secretarial election results.

A public meeting was held on October 29, 2015 in accordance with the Legislative Procedures
Act.

Conclusion
There are no legal barsto adopting the resolution.

O\
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Draft #8 (for OBC Consideration)
July 27,2016

Community Support Fund Amendments

Analysis by the Legislative Reference Office

Title Community Support Fund Law (currently a policy)

Sponsor David P. Jordan | Drafter | Doug Mcintyre | Analyst | Tani Thurner
Requester & This item was brought forward by LOC Chair Brandon Stevens, to clarify an
Reason for inconsistency between the Policy and the adopting resolution. Additional changes are

Request also made to update/streamline the draft, including re-titling it as a law.

Purpose The Law identifies requirements for how funds may be disbursed to Oneida members

who are facing emergency situations.

Authorized/
Affected Entities

Governmental Services Division Director, Social

administers the Fund.

Services Area (or designee)

Related
Legislation

There are various laws/policies which identify how Tribal funds would be disbursed;
however nothing is directly related.

Enforcement &
Due Process

Eligibility requirements; case manager decisions appealable to supervisor, then to area
manager, then to the Judiciary.

Public Meeting
Status

A public meeting was held on October 29, 2015, and any comments received during
the public comment period have been reviewed and considered by the LOC.

Overview

In December 2013, amendments were adopted to the Community Support Fund Policy. The
adopting Resolution (OBC #12-11-13-D) stated:

“the amendments to the Policy [...] specifically states that someone who receives

assistance from the Fund program does not have to cost share if they are at or below

the Federal Poverty Guidelines”
However the policy, as amended, did not specifically state that. The proposed amendments reconcile the
policy with the adopting resolution, and additional changes are also made, including re-titling the policy as a
law, as part of a broader change to rename existing Oneida policies into laws; since they are recognized as
having the same legal effect. The new Law is scheduled to become chapter 204 of the Oneida Code of
Laws.

Cost Sharing
The Community Support Fund law (Law) now defines “cost share” as “the portion of the assistance that
the applicant is responsible for contributing” [204.3-1(f)]. Applicants are still required to cost share a
percentage of the funds provided, but an exception is added: applicants whose household income is at or
below 175% of the federal poverty guidelines are exempt from the requirement to cost share. [204.4-4(b)]

PR RWONRPRRPUORMONRPWONRNRRE

This means, for most households, that applicants only cost-share if they earn more than:

Household
size

175% of Fed. Pov.

Household

175% of Fed.

Household

175% of Fed. Pov.

Guidelines size Pov. Guidelines size Guidelines

1

$20,790 4 $42,525 7 $64,277.50

2

$28,035 Q) $49,770 8 $71,557.50

3

$35,280 6 $57,015

1 Two provisions related to cost-sharing are deleted, but similar requirements may still be established in

Page 1 of 3
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rules. The Law no longer states that:

Persons who receive assistance for paying utilities must repay 50% of the funds received within 4
months, or else their per capita payments may be garnished. [Current policy, 6-3]

Case managers must consider “the ability of the applicant to cost-share” as a factor used to determine
the level of assistance an applicant may receive. [Current policy, 5-1(b)]

Rulemaking
A definition for “Rule” is added — it means a set of requirements enacted in accordance with the
Administrative Rulemaking law. [204.3-1(0)]
The Social Services Area is still responsible for administering the Fund, but is now authorized to
designate the operation of the fund to a department within its control. Fund operators must now
promulgate rules for administering the fund, instead of SOPs. [204.4-1]

0 The rules are required to include the list of categories the fund covers (this appears to mean the
items listed in 204.6-1) and to set caps (per event/household/person, depending on the
category).

0 Rules may also include additional things not listed in the law which the fund will cover, as long
as the rule does not conflict with this law.

When determining the level of assistance that may be provided to an applicant, case managers must
now consider the Fund’s “appropriate promulgated rules.” [204.5-1(d)]

Currently, the Policy prohibits applicants from reapplying for the same catastrophic event, illness, injury
or emergency event more than twice. Under the amendments, applicants are instead prohibited from
reapplying for the same reason more than the limit stated within the Law or the Fund’s rules. [204.8-
4(e)] There are three limits specifically identified in the Law, so unless additional limits are set out in
rules, only the following will apply:

0 Inpatient treatment —a new limit is added: once per lifetime. [204.6-1(h)]

0 Security deposits —the law still limits it to one request per household. [204.6-2(c)]

0 Assistance with paying utilities - currently capped at once every three years; amendments
reduce it to once every two years. [204.6-3]

Fund Coverage/Application
The Law includes lists of things that are specifically covered by the Fund, and of things that are

ecifically not covered. Several changes were made to both lists:

New Items specifically covered [204.6-1]

New Items specifically NOT

covered [204.7-1]

Changes to items already

covered by the Fund [204.6-1]

Home renovations required for
handicap accessibility

Family Medical Leave Act wage
replacement

Social Security Disability
Determination utility assistance

vV VWV V VVYVY

VV VV

re-entry assistance
Health membership fees
Food/personal care items.

>

Utility Disconnections » Homeless lodging » Instead of covering all health
Inpatient Treatment assistance insurance payments, the Fund
Fire recovery/natural disaster Stabilization rent assistance only covers COBRA
assistance Department of Corrections Insurance Payments.”

The Fund may cover the
purchase of medical- related
equipment, supplies, or
furniture, instead of just the
rental of medical equipment.

Other Changes to the Law

Page 2 of 3
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Applicants are now all required to provide additional information to be eligible for assistance: sufficient
documentation of Tribal enroliment, and of all household income for the 30 business days (i.e. roughly 6
weeks) immediately before applying. [204.8-2(c) and (d)]
Funds can now benefit Tribal members only and can no longer be provided:
o For minors who are eligible for enrollment but not enrolled [204.4-2], or
0 When a non-Tribal member is applying on behalf of a Tribal member, unless the funds would
benefit the Tribal member only (i.e. funds could not be provided for things such as rent, utility
bill assistance, etc.; if non-Tribal members lived in the same household as the Tribal member).
[204.4-2]
Currently, the only non-Oneida persons who may apply for assistance on behalf of an Oneida member
are the member’s parents and legal guardians. The amendments also allow non-Tribal persons with
“legal responsibility” for a Tribal member to apply. [204.4-2(c)]
The Governmental Services Division Director must report quarterly to the OBC, instead of semi-
annually. [204.4-1(b)]
Fund operators can limit (instead of just denying) benefits to applicants who have elected not to be
covered by employer benefits such as disability or health insurance. [204.4-6]
Timelines and requirements for appealing a funding decision are added:

0 The case manager’s decision must be appealed within 60 days.

O The case manager’s supervisor must review the appeal within 10 business days.

0 If the supervisor upholds the decision, the supervisor’s decision to uphold must be appealed to the

Area Manager within 30 days. [204.9]

0 The Law does not identify a timeline for appealing the Area Manager’s decision to the Judiciary.
The definition of “applicant” is changed to clarify that it means the subject of an application, not a person
applying on behalf of another person. [204.3-1(a)]

The Law lists different examples of a catastrophic illness/injury that would involve continuing treatment
due to a chronic serious health condition. [204.3-1(e)(2)]
Currently, the Fund may be used for a “catastrophic event, illness, or injury.” The amendments add that
assistance also covers an “emergency event.” [204.1 and 204.3-1(g)]
A definition for “Reservation” is deleted as the term is not used.[Current policy, 204.3-1(n)]
Other
To reflect the 2015 Constitutional amendments, several references to the “Tribe” are replaced with

references to the “Nation,” and a definition for “Nation” is added. [204.3-1(n)] Various other minor revisions
were made to improve the language and organization of the document, and to ensure this document complies
with standard drafting and formatting practices. These changes do not affect the content of the law.

Considerations

The following are issues the LOC may want to consider:

204.6-2 states that for security deposits, “only one request per household shall be considered” — but this
may cause confusion - It may be helpful to clarify whether this means one request at a time, or one
request ever, etc; or for how long only that one request would be considered.

The fund may now not be used for “stabilization rent assistance” or “Department of Corrections re-entry
assistance” but it is not clear what either of these terms means or what is intended. This may make it
difficult for a reader to understand what is intended. [204.7-1]

Page 3 of 3
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For OBC Consideration - Draft 8 (redline to current)

2016 07 27
Chapter 204
Community Support Fund Peliey
204.1. Purpose and Policy 10 204.5. Prioritiesfor Consideration
204.2. Adoption, Amendment, Repeal 11 204.6. Items Covered by the Fund
204.3. Definitions 12 204.7. Items not Covered by the Fund
204.4. Responsibilities, Eligibility and 13 204.8 Application Requirements
Qualifications 14 204.9. Appea

27 Arbiele

28
29  204.1. Purpose and Policy

30 204.1--1. Purpose. The purpose of this Pelieylaw is to assist the greatest number of Fribal
31 members of the Oneida Fribe-oftndians-ef-WisconsinNation who apply for assistance to the
32 Community—Suppeort—Services-Fund in times of a catastrophic event, illness—er, injury or
33  emergency event when no other resources for assistance exist.

34 204.1--2. Policy. It isthe policy of the Oneida Fribe-ofthdians-of-WisconsiaNation to assist
35 their people in atime of need after a catastrophic event, illness-er, injury or emergency event,
36  whenthereisno other assistance available or all other assistance has been exhausted.

37

38  ArticleH-204.2. Adoption, Amendment, Repeal

39 204.2-1. ThisPeliey+slaw was adopted by the Oneida Business Committee by resolution #-BC-
40 5-15-96-A; and amended by resetution#resolutions BC-01-08-97-G, and-amended-by-resolution
41  #BC-12-1-13-D and BC-

42  204.2-2. ThisPelieylaw may be amended or repealed by the Oneida Business Committee and/or
43  the Oneida Genera Tribal Council pursuant to the procedures set out in the Legislative
44  ProceduresAct.

45 204.2-3. Should a provision of this Pelieylaw or the application thereof to any person or
46 circumstances be held as invalid, such invalidity shall not affect other provisions of this
47  Pelieylaw which are considered to have legal force without the invalid pertien{s)-portions.

48  204.2-4. In the event of a conflict between a provision of this Pelieylaw and a provision of
49  another peheylaw, the provisions of this Pelieylaw shall control.

50 204.2-5. This Pelieylaw is adopted under authority of the Constitution of the Oneida Fribe-of
51 indiansebWisconsn .

52

53  Article HH-204.3. Definitions

54 204.3:-1. This artickesection shall govern the definitions of words and phrases used within this
55 peheylaw. All words not hereir-defined herein shall be used in their ordinary and everyday
56 sense
57 (a) “Applicant” shal—meanmeans the persen—applsﬂﬂewbwct of the aoollcatlon for
58 ! A !

59
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(b) “Business days’ shal-meanmeans Monday through Friday 8:00 am. to 4:30 p.m.,
exceptforrecognizedexcluding Nation holidays-as-tisted-on-the-official-calendarof-the
Fabe

(c) “Case manager” shal—mean-themeans an employee of-the-Secial-Services-Area
responsible for administering Cemmunity-—Suppert-Services-Fund benefits-acecording-to

the established guidelines set forth below.
(d) “Catastrophic event” shalmeanmeans a natural or man-made incident, which results

in substantial damage or loss requiring major financial resources to repair or recover (i.e.
house fire, tornado, flood, or other disaster).
(e) “Catastrophic illness or injury” shal-meanmeans a serious debilitating illness, injury,
impairment, or physical or mental condition that involves:
(1) in-patient care; or
(2) a period of continuing treatment due to a chronic serious health condition
(asthma,—diabetes—epHepsy—ete);such as chemotherapy/radiation, dialysis,
daily/weekly therapy resulting from trauma, etc.); or
(3) a period of illness or injury that is long-term due to a condition for which
treatment may be ineffective (stroke, terminal disease, etc.); or
(4)+eceipt-of multiple treatments either for restorative surgery after an accident or
other inj ury or for a chronic condition. (i.e. cancer or kidney disease)
(f) “Cost share” shal-meanmeans the reguest-to-have the-apphcant-agree to-contribute to
the-eestportion of the assistance given-that the applicant is responsible for contributing.
(9) “Emergency™—shalmean event” means a situation that poses an immediate risk to
health, life, safety, property or environment. Emergencies require urgent intervention to
prevent further illness, injury, death, or other worsening of the situation.
(h) “Emergency medical travel” shal-meanmeans an unexpected serious health situation
or occurrence, requiring the immediate presence of immediate family. (i.e., end of life
situation, life support, etc.)
(i) “Fund” shal-meanmeans the Community Support Serviees-Fund.
() “Immediate family” shal-meanmeans that group of persons who make up a family
unit normally defined as husband, wife, children, sister, brother, in-laws, step family,
grandparents and grandchildren, and/or a person who has lega responsibility for a
member-of-thelr immediate family
(k) “Lega guardian” shal-meanmeans a person who has the legal authority to care for
the personal and property interests of another person granted through Court order.
() “Lega responsibility” shal-meanmeans specific duties imposed upon a person to care
or provide for another including liability for persona obligations as granted through a
Power of Attorney or Court order.
(m) “Major medical surgery” shall-meanmeans a surgical procedure that carries a degree
of risk to the patient’s life, or the potential for severe disability if something goes wrong
during surgery. Itisasurgical procedure that usually requires a patient to be put under
general anesthesia and given respiratory assistance because he or she cannot breathe
independently.
(n) “Nation” means the Oneida Nation.
(0) “Rule’” means a set of reguirements enacted in accordance with the Administrative

Rulemaking | aw.
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204.4. Responsibilitiess, Eligibility and Qualifications
204.4-1. The Social Services Area of the Governmental Services Division shall ereate-and

: esbe responsible for the
adm—mst#atlen— Qeratlon of the Fundr but may desmnate the operation of the Fund to a

department within its control.
(a) The operators of the Fund shall promulgate rules, for the administration of the Fund
that are consistent with thislaw. The standard-eperatingproceduresrules.
(1) shall include the list of categories the Fund covers and a cap that sets the
amount of assistance per event/ per household, except for funeral expenses which
shall be set per event/ per person._
(2) may include additional items not listed in section 204.6, as long as the rule
does not conflict with this law.
(b) The Governmental Services Division Director shall report semt-annuahyquarterly to
the Oneida Business Committee. The report shall include, but is not limited to, the
amount of funds paid out under each category.
(c) The Social Services Area or designee shall ensure that the Tribal membership is
informed of what assistance is available through the Fund, how to apply for assistance,
and specify who is eligible for assistance.
204.4-2. Eligibility for assistance provided under the Fund is reserved for enrolled Tribal
members. Applications may be made by a non-tribal parent-ertegal-guardianmember on the
behalf of aan enrolled Tribal member—erminoreligible-for-enrottment; provided the requested
funds will benefit the Tribal member er—ehitdonly and the non-tribal member has one of the
following relationships to the applicant:
(a) isaparent of the applicant
(b) isthelegal guardian of the applicant
(c) haslegal responsibility for the applicant
204.4-3. Residency within the State of Wisconsin is not a prerequisite for assistance, except for
requests for a security deposit in accordance with sSection 204.6-2.
204.4-4. The Fund is a fund of last resort and provides assistance when there is no other
financial assistance available:

he or all other assistance beirg

{b)-has been exhausted. Applicants shall first seek out other resources that can meet the needs of
their request. Proof of requesting assistance from other sources shall be provided with the
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application.
(a) Applicants shall cost share a percentage of the assistance being reguested.
(b) Exception. Applicants whose household income is at or below one hundred and
seventy-five percent (175%) of the federal poverty guidelines shall be exempt from the
obligation to cost share.
204.4-5. The following types of catastrophic events, illnesses or injuries qualify an applicant for
assistance:
(@ Terminaly ill
(b) Physically challenged or incapacitated
(c) Major medical surgery
(d) Life threatening (i.e. cancer, AIDS, stroke, disabling injuries due to motor vehicle
accident, etc.)
(e) Natural disaster (i.e. tornado, fire, flood, etc.)
(f) Death inimmediate family
204.4-6. A-Case-ManagerreservesT he operators of the Fund reserve the right to deny or limit
benefits to applicants who have elected not to be covered by employer benefits such as disability
or health insurance.
204.4-7. All payments shall be provided directly to the service provider. However, payments
for funeral travel shall be reimbursed to the applicant.
204.4-8. Assistance available under the Fund is subject to change according to fiscal year
funding levels.
204.4-9. FribalOneida programs and enterprises are not eligible for these funds.

Article-V204.5. Priorities for Consideration
204.5-1. The case Managersmanager shall determine the level of assistance to be provided based
on:
() Severity of event, illnesser, injury or emergency event
(b) Abitity-of-apphlcantto-costshare
{e)—Cost (usua and customary fees)
(dc) Amount of time elapsed since catastrophic event, illness-er, injury or emergency
event occurred
(d) The Fund's appropriate promulgated rules
204.5-2. The case manager shall assess each individua case, prioritize and assist with
immediate needs. Priorities are as follows:
(&) Life-threatening emergency requests
(b) Emergency medical travel
(c) Other needs

Article\1204.6. Items Covered by the Fund
204.6-1. Requests for assistance from the Fund raustshall be tied to or be a result of a
catastrophic event, illness-er, injury- or emergency event. Upon verification of a catastrophic
event, illnesser, injury or emergency event, the Fund may be used for the following:

() HealthinsuraneeHreckuding-COBRA | nsurance Payments

(b) Prescriptions not available through an HHSIndian Health Service clinic

() Medical transportation/emergency medical travel {including vehicle repairs}

(d) Rental-ef-mediealM edical-related equipment, supplies, or furniture
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(e) Medicd hills (dental, optical, hospital) not covered by insurance

(f) ShelterMortgage payments and dtiitiesrent payments (including security deposits),
where no other resources exist {Hctuding-security-depesits)

in accordance with section 204.6-2—Reguests

(g) Utility disconnections in accordance with section 204.6-3

(h) Inpatient Treatment (with alimit of once per lifetime)

(i) Firerecovery/natural disaster assistance

(i) Home renovations required for handicap accessibility

(k) Family Medical L eave Act wage replacement

(1) Social Security Disability Determination utility assistance

(m) Travel expenses to arrange or attend afuneral for immediate family members outside

the state where an applicant resides, in accordance with section 204.6-4.
204.6-2. Security deposit. The Fund shall only provide assistance for a security deposit shal
bewhen it istied to or be-a result of; a catastrophic event, illness erinjury and-areor emergency
event, on an emergency basis which shall include, but is not limited to, pending eviction and
homelessness. Security deposit assistance is limited to Tribal members who are Wisconsin
residents only.

(@ The Fribal-memberapplicant shall demonstrate the ability to fulfill the terms of the

rental lease. The operators of the Fund deesshall not co-sign any lease.

(b) Security deposits are non-transferable and the amount paid for a security deposit shall
be paid back to the Fund Pregram-before another security deposit isissued at any timein
the future.

(c) Only one gCLrequeet per household W-I-|-|-Sha“ be consi dered

204.6-3. Reqe%tsierunlltles Assustancefor the payment of utilities shall only be allowed once
every three{% WO (2) years by the person Ilsted as respons ible to pay with the utility company.

204 6- 4 Funeral expenses =

(49—menths—tf—these¢undsapenet— An appllcant may be re| mbursed tethe%mel—by—thetequweel

6—4—for mlleaae or airfare expenses up to amaximum amount of f|ve hundred doIIars ($500) for
travel expenses to arrange or attend afuneral for |mmed|ate famny members outside the state of

ArticleVH—204.7. Items not Covered by the Fund

204.7-1. The Fund deesshall not be used to cover payments that are not for a catastrophic event,
illness-er, injury or emergency event as defined above. The following is a list of items not
covered by the Fund; however, thisis not an exhaustive list:

() Car payments

(b) Taxes

(c) Credit card or charge accounts

(d) Commercial loans

(e) Defaults/fines/bankruptcy charges

204-5
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(f) Expenses not tied to basic needs (cable, internet, memberships, etc.)
(g9) Legal fees/court costs/judgments
(h) Homeless lodging assistance
(i) Stabilization rent assistance
(i) Department of Corrections re-entry assistance
(k) Health membership fees
(I) Food and personal care items
204.7-2. The operators of the Fund reservesreserve the right to deny or limit benefitsif evidence
is found regarding the applicant as to the following:
(8 The catastrophic event, illness—er, injury or emergency event is the result of a
violation of the law as proven by a citation or criminal conviction.
(b) The applicant or othersin the household benefiting from assistance from the Fund are
non-compliant with the requirements of other trsatNation programs, policies or laws {i-e-
(c) The applicant or othersin the household benefiting from assistance from the Fund are
non-compliant with the requirements of the Fund.
H-the Fund-cheeses204.7-3. When a decision is made to approve, deny, or limit benefits-under
this-section, an-the operators of the Fund shall provide an explanation of the decision shal-be-in

writing ang-proevided-to the applicant with a copy placed in the Fund-sapplicant’ sfile.

ArticleVHH-204.8 Application Requirements
204.8-1. To be considered for assistance and before receiving assistance the applicant rustshall
complete the full application process. All applicants shall cooperate with the case manager to
assist the case manager in comprehensively addressing the needs of the applicant:(s).
204.8-2. Supporting documentation shal-beis required in all cases. The applicant is responsible
to provide all documentation requested by the case manager. No assistance may be provided
without sufficient documentatlon of:

(a of-the catastrophic

e'venHalC |IIn&sseF |njury esFequ&stedrbyJéheGeseManagepor emergency event.
ton(b) proof that the

appllcant sought assstance from other agenu% with an explanation of benefits received
or refusal of assistance by the other agencies.
(c) enrollment in the Nation.
(d) al household income the last thirty (30) business days immediately prior to the
submission of the application.
(e) status of employment which shall include:
(1) leave of absence paperwork
(2) balance of personal and vacation time accumulation
(3) disability insurance or workmen'’s compensation coverage
204.8-3. Documentation includes, but is not limited to:
(&) Medical reports
(b) Billsor statements
(c) Estimates
(d) Letters
(e) Police or fire reports
(f) Obituary or formal notice of death

204-6
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(9) Check stubs

(h) Pictures or photographs

(i) Applicationsfor assistance from other agencies

(j) Approval of assistance or denlal of assustance Iettersfrom other agenC|es

8-5.204.8-4. Requests submitted without supporting documentation shall be kept on file for
thirty (30) business days.
(&) A-The case manager shall request fer-additional information by-a-Case-Manager-shalt
be madeprovided when an application contains insufficient information to make an
informed decision.
(b) Applicants may deliver, scan, fax, mail, or e-mail additional requested information.
(c) Failure to submit the requested information within the thirty (30) business days
wiHshall result in closing the application file, with no further action taken in regard to
that application.
(d) AppheantApplicants shall be sent a notice that the file has been closed and reason(s)
for the file being closed.
(e) After thefileis closed, the applicant shall start the application process over again in
order to be considered for assistance from the Fund. However, no applicant may re-apply
for the same catastrophic event, illness-er, injury or emergency event more than twieethe
limit stated within this law or the Fund’ srules.
8-6—Apphieation204.8-5. Applications for assistance shall be made within a reasonable time
period, not to exceed thirty (30) business days of a catastrophic event or illness-er, injury- or
emergency event. Applications made after thirty (30) business days shall not be considered.

Article1x204.9. Appeal

204.9-1. An appea of the case manager’s decision shall be madereguested in writing to the case
manager’s supervisor within sixty (60) calendar days of notice of the decision. Within ten (10)
business days of the appeal, the matter shall be reviewed by the case manager’s supervisor to
determine if the decision should be overturned or upheld.

204.9-2. If the supervisor upholds the decision, the applicant may then be-appealedappeal to
the Area Manager of the Social Services BivisionArea by submitting a written request to the
Area Manager within thirty (30) calendar days of notice of the decision.

204.9-3. If the decision is upheld by the Area Manager, the decision may be appealed as afina
decision to the Judiciary.

End.

Adopted - BC-5-15-96-A
Amended - BC-1-8-97-G
Amended - BC-12-11-13-D
Amended - BC-
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Chapter 204
Community Support Fund
204.1. Purpose and Policy 10  204.6. Items Covered by the Fund
204.2. Adoption, Amendment, Repeal 11 204.7. Items not Covered by the Fund
204.3. Definitions 12 2048 Application Requirements
204.4. Responsibilities, Eligibility and Qualifications 13 204.9. Appea

204.5. Prioritiesfor Consideration

204.1. Purpose and Policy

204.1-1. Purpose. The purpose of this law is to assist the greatest number of members of the
Oneida Nation who apply for assistance to the Fund in times of a catastrophic event, illness,
injury or emergency event when no other resources for assistance exist.

204.1-2. Policy. It isthe policy of the Oneida Nation to assist their people in a time of need
after a catastrophic event, illness, injury or emergency event, when there is no other assistance
available or all other assistance has been exhausted.

204.2. Adoption, Amendment, Repeal

204.2-1. Thislaw was adopted by the Oneida Business Committee by resolution BC-5-15-96-A
and amended by resolutions BC-01-08-97-G, BC-12-1-13-D and BC-

204.2-2. This law may be amended or repealed by the Oneida Business Commlttee and/or the
Oneida General Tribal Council pursuant to the procedures set out in the Legislative Procedures
Act.

204.2-3. Should a provision of thislaw or the application thereof to any person or circumstances
be held as invalid, such invalidity shall not affect other provisions of this law which are
considered to have legal force without the invalid portions.

204.2-4. In the event of a conflict between a provision of this law and a provision of another
law, the provisions of this law shall control.

204.2-5. Thislaw is adopted under authority of the Constitution of the Oneida Nation.

204.3. Definitions
204.3-1. Thissection shall govern the definitions of words and phrases used within this law. All
words not defined herein shall be used in their ordinary and everyday sense.
(& “Applicant” means the subject of the application for assistance.
(b) “Business days’ means Monday through Friday 8:00 am. to 4:30 p.m., excluding
Nation holidays.
(c) “Case manager” means an employee responsible for administering Fund benefits.
(d) *“Catastrophic event” means a natural or man-made incident, which results in
substantial damage or loss requiring major financial resources to repair or recover (i.e.
house fire, tornado, flood, or other disaster).
(e) “Catastrophic illness or injury” means a serious debilitating illness, injury,
impairment, or physical or mental condition that involves:
(1) in-patient care; or
(2) a period of continuing treatment due to a chronic serious health condition
(such as chemotherapy/radiation, dialysis, daily/weekly therapy resulting from
trauma, etc.); or
(3) a period of illness or injury that is long-term due to a condition for which
treatment may be ineffective (stroke, terminal disease, etc.); or

204-1
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(4) multiple treatments either for restorative surgery after an accident or other

injury, or for achronic condition. (i.e. cancer or kidney disease)
(f) “Cost share” means the portion of the assistance that the applicant is responsible for
contributing.
(9 “Emergency event” means a Situation that poses an immediate risk to health, life,
safety, property or environment. Emergencies require urgent intervention to prevent
further illness, injury, death, or other worsening of the situation.
(h) “Emergency medical travel” means an unexpected serious health situation or
occurrence, requiring the immediate presence of immediate family. (i.e., end of life
situation, life support, etc.)
(i) “Fund” means the Community Support Fund.
() “Immediate family” means that group of persons who make up afamily unit normally
defined as husband, wife, children, sister, brother, in-laws, step family, grandparents and
grandchildren, and/or a person who has legal responsibility for the applicant.
(k) “Legal guardian” means a person who has the legal authority to care for the personal
and property interests of another person granted through Court order.
(1) “Legal responsibility” means specific duties imposed upon a person to care or provide
for another including liability for personal obligations as granted through a Power of
Attorney or Court order.
(m) “Magor medical surgery” means a surgical procedure that carries a degree of risk to
the patient’s life, or the potential for severe disability if something goes wrong during
surgery. It isasurgical procedure that usually requires a patient to be put under general
anesthesia and given respiratory assistance because he or she cannot breathe
independently.
(n) “Nation” means the Oneida Nation.
(0) “Rule’” means a set of requirements enacted in accordance with the Administrative
Rulemaking law.
(p) “Tribal” means the Oneida Nation.

204.4. Responsibilities, Eligibility and Qualifications
204.4-1. The Socia Services Area of the Governmental Services Division shall be responsible
for operation of the Fund, but may designate the operation of the Fund to a department within its
control.
(8 The operators of the Fund shall promulgate rules, for the administration of the Fund
that are consistent with thislaw. Therules:
(1) shal include the list of categories the Fund covers and a cap that sets the
amount of assistance per event/ per household, except for funeral expenses which
shall be set per event/ per person.
(2) may include additional items not listed in section 204.6, as long as the rule
does not conflict with this law.
(b) The Governmental Services Division Director shall report quarterly to the Oneida
Business Committee. The report shall include, but is not limited to, the amount of funds
paid out under each category.
(c) The Social Services Area or designee shall ensure that the Tribal membership is
informed of what assistance is available through the Fund, how to apply for assistance,
and specify who is eligible for assistance.
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204.4-2. Eligibility for assistance provided under the Fund is reserved for enrolled Tribal
members. Applications may be made by a non-tribal member on the behalf of an enrolled Tribal
member provided the requested funds will benefit the Tribal member only and the non-tribal
member has one of the following relationships to the applicant:

() isaparent of the applicant

(b) isthelegal guardian of the applicant

(c) haslegal responsibility for the applicant
204.4-3. Residency within the State of Wisconsin is not a prerequisite for assistance, except for
requests for a security deposit in accordance with section 204.6-2.
204.4-4. The Fund is a fund of last resort and provides assistance when there is no other
financial assistance available or all other assistance has been exhausted. Applicants shall first
seek out other resources that can meet the needs of their request. Proof of requesting assistance
from other sources shall be provided with the application.

(&) Applicants shall cost share a percentage of the assistance being requested.

(b) Exception. Applicants whose household income is at or below one hundred and

seventy-five percent (175%) of the federal poverty guidelines shall be exempt from the

obligation to cost share.
204.4-5. The following types of catastrophic events, illnesses or injuries qualify an applicant for
assistance:

(@ Terminaly ill

(b) Physically challenged or incapacitated

(c) Major medical surgery

(d) Life threatening (i.e. cancer, AIDS, stroke, disabling injuries due to motor vehicle

accident, etc.)

(e) Natural disaster (i.e. tornado, fire, flood, etc.)

(f) Death inimmediate family
204.4-6. The operators of the Fund reserve the right to deny or limit benefits to applicants who
have elected not to be covered by employer benefits such as disability or health insurance.
204.4-7. All payments shall be provided directly to the service provider. However, payments
for funeral travel shall be reimbursed to the applicant.
204.4-8. Assistance available under the Fund is subject to change according to fiscal year
funding levels.
204.4-9. Oneida programs and enterprises are not eligible for these funds.

204.5. Priorities for Consideration
204.5-1. The case manager shall determine the level of assistance to be provided based on:
() Severity of event, illness, injury or emergency event
(b) Cost (usual and customary fees)
(c) Amount of time elapsed since catastrophic event, illness, injury or emergency event
occurred
(d) The Fund's appropriate promulgated rules
204.5-2. The case manager shall assess each individual case, prioritize and assist with
immediate needs. Priorities are as follows:
(a) Life-threatening emergency requests
(b) Emergency medical travel
(c) Other needs
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204.6. Items Covered by the Fund
204.6-1. Requests for assistance from the Fund shall be tied to or be a result of a catastrophic
event, illness, injury or emergency event. Upon verification of a catastrophic event, illness,
injury or emergency event, the Fund may be used for the following:

(& COBRA Insurance Payments

(b) Prescriptions not available through an Indian Health Service clinic

(c) Medica transportation/emergency medical travel including vehicle repairs

(d) Medical-related equipment, supplies, or furniture

(e) Medicd bills (dental, optical, hospital) not covered by insurance

(f) Mortgage payments and rent payments (including security deposits), where no other

resources exist in accordance with section 204.6-2

(g) Utility disconnections in accordance with section 204.6-3

(h) Inpatient Treatment (with alimit of once per lifetime)

(i) Firerecovery/natural disaster assistance

(1) Home renovations required for handicap accessibility

(k) Family Medical Leave Act wage replacement

(1) Social Security Disability Determination utility assistance

(m) Travel expenses to arrange or attend a funeral for immediate family members outside

the state where an applicant resides, in accordance with section 204.6-4.
204.6-2. Security deposit. The Fund shall only provide assistance for a security deposit when it
istied to or aresult of a catastrophic event, illness injury or emergency event, on an emergency
basis which shall include, but is not limited to, pending eviction and homelessness. Security
deposit assistance is limited to Tribal members who are Wisconsin residents only.

(@) The applicant shall demonstrate the ability to fulfill the terms of the rental lease. The

operators of the Fund shall not co-sign any lease.

(b) Security deposits are non-transferable and the amount paid for a security deposit shall

be paid back to the Fund before another security deposit is issued at any time in the

future.

(c) Only one (1) request per household shall be considered.
204.6-3. Utilities. Assistance for the payment of utilities shall only be allowed once every two
(2) years by the person listed as responsible to pay with the utility company.
204.6-4. Funeral expenses. An applicant may be reimbursed for mileage or airfare expenses up
to a maximum amount of five hundred dollars ($500) for travel expenses to arrange or attend a
funeral for immediate family members outside the state where the applicant resides.

204.7. Items not Covered by the Fund
204.7-1. The Fund shall not be used to cover payments that are not for a catastrophic event,
illness, injury or emergency event as defined above. The following is alist of items not covered
by the Fund; however, thisis not an exhaustive list:

() Car payments

(b) Taxes

(c) Credit card or charge accounts

(d) Commercial loans

(e) Defaults/fines/bankruptcy charges

(f) Expenses not tied to basic needs (cable, internet, memberships, etc.)

204-4
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(9) Legal fees/court costs/judgments

(h) Homeless lodging assistance

(i) Stabilization rent assistance

()) Department of Corrections re-entry assistance

(k) Health membership fees

() Food and personal care items
204.7-2. The operators of the Fund reserve the right to deny or limit benefitsif evidence isfound
regarding the applicant as to the following:

(@) The catastrophic event, illness, injury or emergency event is the result of a violation

of the law as proven by a citation or criminal conviction.

(b) The applicant or others in the household benefiting from assistance from the Fund are

non-compliant with the requirements of other Nation programs, policies or laws

(c) The applicant or othersin the household benefiting from assistance from the Fund are

non-compliant with the requirements of the Fund.
204.7-3. When a decision is made to approve, deny, or limit benefits, the operators of the Fund
shall provide an explanation of the decision in writing to the applicant with a copy placed in the
applicant’ sfile.

204.8 Application Requirements
204.8-1. To be considered for assistance and before receiving assistance the applicant shall
complete the full application process. All applicants shall cooperate with the case manager to
assist the case manager in comprehensively addressing the needs of the applicant(s).
204.8-2. Supporting documentation is required in all cases. The applicant is responsible to
provide al documentation requested by the case manager. No assistance may be provided
without sufficient documentation of:
(a) the catastrophic event, illness, injury or emergency event.
(b) proof that the applicant sought assistance from other agencies with an explanation of
benefits received or refusal of assistance by the other agencies.
(c) enrollment in the Nation.
(d) al household income the last thirty (30) business days immediately prior to the
submission of the application.
(e) statusof employment which shall include:
(1) leave of absence paperwork
(2) balance of personal and vacation time accumulation
(3) disability insurance or workmen’s compensation coverage
204.8-3. Documentation includes, but is not limited to:
(&) Medical reports
(b) Billsor statements
(c) Estimates
(d) Letters
(e) Police or fire reports
(f) Obituary or formal notice of death
(g) Check stubs
(h) Pictures or photographs
(i) Applicationsfor assistance from other agencies
() Approval of assistance or denial of assistance |etters from other agencies

204-5
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204.8-4. Requests submitted without supporting documentation shall be kept on file for thirty
(30) business days.
(@) The case manager shall request additional information be provided when an
application contains insufficient information to make an informed decision.
(b) Applicants may deliver, scan, fax, mail, or e-mail additional requested information.
(c) Failure to submit the requested information within the thirty (30) business days shall
result in closing the application file, with no further action taken in regard to that
application.
(d) Applicants shall be sent a notice that the file has been closed and reason(s) for the file
being closed.
(e) After thefileis closed, the applicant shall start the application process over again in
order to be considered for assistance from the Fund. However, no applicant may re-apply
for the same catastrophic event, illness, injury or emergency event more than the limit
stated within thislaw or the Fund’srules.
204.8-5. Applications for assistance shall be made within a reasonable time period, not to
exceed thirty (30) business days of a catastrophic event or illness, injury or emergency event.
Applications made after thirty (30) business days shall not be considered.

204.9. Appeal

204.9-1. An appea of the case manager’s decision shall be requested in writing to the case
manager’ s supervisor within sixty (60) calendar days of notice of the decision. Within ten (10)
business days of the appeal, the matter shall be reviewed by the case manager’s supervisor to
determine if the decision should be overturned or upheld.

204.9-2. If the supervisor upholds the decision, the applicant may then appea to the Area
Manager of the Social Services Area by submitting a written request to the Area Manager within
thirty (30) calendar days of notice of the decision.

204.9-3. If the decision is upheld by the Area Manager, the decision may be appealed as afina
decision to the Judiciary.

End.

Adopted - BC-5-15-96-A
Amended - BC-1-8-97-G
Amended - BC-12-11-13-D
Amended - BC-

204-6
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Submission Date: 5/11/2016 O Public Meeting: N/A

LOC Sponsor: Brandon Stevens

O Emergency Enacted:
Expires:

Summary: This petition requests a per capita distribution of five-thousand dollars
($5,000) for enrolled members over the age of sixty-two (62) and three-thousand dollars
($3,000) for enrolled members under the age of sixty-one (61), that the distribution date
be set by General Tribal Council (GTC), that GTC determine any necessary lay-offs,
restructuring, reduction or eliminations and that the petition be heard at the same meeting
as the Metivier per capita petition.

5/11/16 OBC:

5/25/16 OBC.:

6/1/16 LOC:

Motion by David Jordan to accept the verified petition from Michael
Debraska regarding Per Capita Distribution; to send the verified petition to
the Law, Finance, Legislative Reference, and Direct Report Offices for the
legal, financial, legislative, and administrative analyses to be completed; to
direct the Law, Finance, and Legislative Reference Offices to submit the
analyses to the Tribal Secretary’s Office within sixty (60) days, and that a
progress report be submitted in forty-five (45) days; and to direct the Direct
Report Offices to submit the appropriate administrative analyses to the
Tribal Secretary’s Office within thirty (30) day, seconded by Lisa Summers.
Motion carried unanimously.

Motion by Lisa Summers to accept the financial analysis regarding
Petitioner Michael Debraska: Special GTC meeting for Per Capita
Distribution $3,000/$5,000, seconded by David Jordan. Motion carried
unanimously.

Motion by David P. Jordan to add Petition: Debraska Per Capita
Distribution to the Active Files List; seconded by Jennifer Webster. Motion
carried unanimously.

Note: Brandon Stevens will be the sponsor for this item.

Page1of2
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7/6/16 LOC: Motion by David P. Jordan to accept the statement of effect update
memorandum and to forward it to the Oneida Business Committee;
seconded by Tehassi Hill. Motion carried unanimously.

7/13/16 OBC: The statement of effect update memorandum was accepted at the July 13,
2016 Oneida Business Committee meeting.

Next Steps:
= Accept the statement of effect for Petition-Debraska Per Capita Distribution; and

57 of 124

= Forward the statement of effect for Petition-Debraska Per Capita Distribution to the

Oneida Business Committee.

A good mind. A good heart. A strong fire.
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Statement of Effect
Petition: Debraska Per Capita Distribution

Summary
This petition requests a per capita distribution of five-thousand dollars ($5,000) for enrolled
members over the age of sixty-two (62) and three-thousand dollars ($3,000) for enrolled
members under the age of sixty-one (61), that the distribution date be set by General Tribal
Council (GTC), that GTC determine any necessary lay-offs, restructuring, reduction or
eliminations and that the petition be heard at the same meeting as the Metivier per capita
petition.

Submitted by Douglass A. Mcintyre, Staff Attorney, Legislative Reference Office

Analysis by the Legislative Reference Office
On April 27, 2016, a petition was submitted to the Tribal Secretary’s Office and has since been
verified by the Enroliment Department. On May 11, 2016, the Oneida Business Committee
accepted the receipt of the petition and forwarded it for the appropriate analyses, including this
statement of effect considering legislative impacts the proposal may have on the Nation’s laws
and policies. The petition requests a special Genera Tribal Council (GTC) meeting to be called
concerning the five (5) sections within the petition.

Per Capita Distributions
The first two sections of the petition read:
1. A per capita distribution of $3,000 to all enrolled Oneida members under the age of
61; and
2. A per capita distribution of $5,000 to all enrolled Oneida members over the age of
62; and

No legidation of the Nation, including the Per Capita Law, sets a specific amount for a per capita
distribution. The law only provides that per capita distributions be set and issued at the
discretion of GTC. See Per Capita Law 9.4-3. Additionaly, GTC resolutions GTC-08-11-97-A
and GTC-06-30-90-A establishes “elder per capita distributions’ for elders sixty-two (62) and
sixty-five (65) of age.

While the Per Capita Law makes mention of several different categories of members (minors,
incompetent adults, adults and the elderly) and certain rules may apply only to certain categories
(such as distributions to minors are placed into trust accounts), per capita distributions have
always been distributed to all members of the Nation. The language of this petition would
exclude members aged 61 (the language reads “ under the age of 61”) and 62 (the language reads
“over the age of 62”) from receiving this per capita distribution. This would be in conflict with

Page 1 of 4
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the Per CapitaLaw. The Per CapitaLaw defines adult as “those Tribal members who are at least
eighteen (18) years old” and “adult” is referenced throughout the Law. These references indicate
that a per capita distribution does not exclude certain individuals based on age. Additionaly,
under the Constitution “All members of the Nation shall be accorded equa opportunities to
participate in the economic resources and activities of the Nation.” As such this section would
be in conflict with the Per Capita Law and the Constitution.

Distribution Date
The third section of the petition reads:
3. The distribution of this $3/5K per capita payment take place on a date to be
determined by General Tribal Council; and

The Per Capita Law requires that annual per capita distributions be made on or before September
30™. See Per Capita Law 9.5-3(d). Additionally the law provides other deadlines including a
new enrollment application deadline (January 31%), enrollment deadline (March 31%),
membership payment form sent to members deadline (July 1%), submission of completed
membership payment form (September 1%), request for prior unclaimed payment (September 1%),
a request for a claimed payment but not redeemed (September 1%) and a deadline for when the
payments must be distributed (September 30™). See Per Capita Law 9.5-3.

Depending on the distribution date that GTC selects, there could be a conflict with the Per Capita
Law. If adate was selected that conflicted with this, the petition would be in conflict with the
Per Capita Law.

GTC Determination of Lay-offs, Restructuring,
Reduction and/or Eliminations

The fourth section reads:

4. If there is to be any lay-offs (terminations, furloughs or the like), restructuring,
programs or department(s) reduced or eliminated, General Tribal Council will
make the determination as to whom is laid-off (terminated, furloughed or the like),
which areas or department(s) are restructured or programs that are or will be
reduced or eliminated; and

With the adoption of the Personnel Policy and Procedures (also known as the Bluebook), GTC
delegated responsibility for employment matters to the HRD and various other positions.
Additionally, GTC has relied on the Oneida Business Committee to create legislation governing
different aspects of employment. The language of this petition appears to indicate that GTC
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would decide terminations, furloughs or lay-offs on an individual case-by-case basis. This
would bein conflict with current law and policy.

Under the Bluebook, termination is reserved for disciplinary action and the Bluebook provides
for a detailed account of when an employee can be terminated. See Personnel Policy and
Procedures V.D.2.b. The Furlough Policy details how a furlough plan is to be developed
including how furloughed individuals are to be selected, allows the supervisor to identity the
employees to be furloughed and alows an appeal of a furlough based on disciplinary reasons.
The Layoff Policy details how a layoff plan is to be developed, the order of lay-offs (first
emergency temporary employees, then limited term employees and then regular employees) and
that a lay-off is for a maximum time of twenty-six (26) weeks. For GTC to take the role of
deciding which employee is terminated, furloughed or laid-off, these laws would need to be
amended.

GTC Agenda Date
The fifth section reads:

5. Since the previous $3/5K petition submitted by Dr. John Powless was withdrawn by
him in an e-mail to Lisa Liggins and seeing as how both the fiscal (financial) and
legal analysis’ were already completed for Dr. Powless' petition, it should only take
minor modifications for both the fiscal (financial) and legal analysis' and then this
petition can be brought forward for GTC's consideration in June 2016 and placed
with Yvonne Metivier's per capita petition on the same agenda and heard the same
day as hers since previous Business Committee action was to place like-petitions
with like petitions, as previously stated by Secretary Lisa Summers and Chief
Counsel.

This section requests that this petition be brought forward for GTC consideration at the same
meeting where a per capita petition from Y vonne Metivier concerning per capita payments was
to be heard. The Metivier petition was heard at a GTC meeting on June 13, 2016.

This petition was submitted to the Secretary’s Office on April 27, 2016 and added to the agenda
of the next scheduled Oneida Business Committee meeting on May 11, 2016. For an item to
comply with section 3 of the Oneida General Tribal Council Ten-day Notice Policy, and to allow
for adequate time for the printing and mailing of GTC meeting packet, the petition and all
necessary accompanying documents would have needed to be approved by the OBC at the May
11, 2016 meeting.

For all petitions, the OBC requests a legal analysis, a financia anaysis and a legidative
statement of effect to accompany the petition to GTC meeting. The OBC routinely sets a sixty

(60) day deadline for the various departments to finish these items. Unlike the Metivier petition L~
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which contained a single sentence (“GTC directs OBC to pay two thousand dollars ($2,000) per
capita beginning Budget year 2017 and 2018, 2019, 2020 and 2021.”) this petition contains
additional sectionsthat require, at a minimum, anew legidlative analysis.

Additionally, a petition itself is not binding and has no effect until after it is considered by GTC
and some action is directed. However, this section of the petition is moot as the date has since
passed.

Conclusion
This petition conflicts with current laws and policies of the Nation. Changes to the relevant laws
and policies would be needed prior to the petition being implemented.

This statement of effect is limited to an analysis of the contents of the petition and does not
constitute areview of the laws and policies which were discussed herein.
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Legislative Operating Committee

Agenda Request Form

Request Date: July 20, 2016
Contact Person(s): Rob Orcutt Dept; Law Office

Phone Number: 869-4312 Email: forcutt@oneidanation.org

Agenda Title: Prug & Alcohol Free Workplace Policy

Detailed description of the item and the reason/justification it is being brought before the Committee

The Oneida Law Office has requested an emergency amendment to the Drug & Alcohol Free Workplace Policy, to comply with OSHA

List any supporting materials included and submitted with the Agenda Request Form
1) Proposed language 3)

2) Memo from Law Office 4)

Please List any laws, ordinances or resolution that might be affected:

Please List all other departments or person(s) you have brought your concern to:
Law Office, HRD, EHN, Risk Management

Do you consider this request urgent? W Yes [ INo
If yes, please indicate why: 10 comply with an OSHA August deadline

I, the undersigned, have reviewed the attached materials, and understand that they are subject to action by the
Legislative Operating Committee

Signature of Requester:

Please send this form and all supporting materials to:

LOC@oneidanation.org
or
Legislative Operating Committee (LOC)
P.O. Box 365
Oneida, WI 54155
Phone 920-869-4376
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R—— ONEIDA LAW OFFICE o ‘
N7210 SEMINARY ROAD e s
JAMES R, BITTORF P.O. BOX 109 s s

DEPUTY CHIEF COUNSEL
REBECCA M. WEBSTER, PHD
SENIOR STAFF ATTORNEY

ONEIDA, WISCONSIN 54155 RORERT W, ORCUTT
KRYSTAL L., JOHN

(920) 869-4327 FAX (920) 869-4065

ATTORNEY CLIENT COMMUNICATION
PRIVILEGED AND CONFIDENTIAL
MEMORANDUM

TO: Jennifer Falck, Legislative Reference Office Director

! \
FROM: Kelly M. McAndrews, Staff Attorney lw
Robert W. Orcutt, Staff Attorney | :

DATE: July 14, 2016

SUBJECT: Potential Conflict Between New OSHA Rule and Tribe’s Drug and Alcohol Free
Workplace Policy

Last month, the Law Office was notified of a new final rule (also “Rule”) adopted by the
Occupational Health and Safety Administration (“Agency”), the agency charged with
implementing the Occupational Health and Safety Act (“OSHA™). The new Rule updates injury
reporting methods by allowing electronic reporting and, importantly for the Tribe’s purposes,
includes a provision prohibiting an employer from “retaliating” against an employee for
reporting an injury.

The Rule:

29 CFR §1904.35(b)(1)(A) provides that employers must give notice to employees that
employees have the right to report work related injuries and illnesses. Subsection (B) of the Rule
further provides that “Employers are prohibited from discharging or in any manner
discriminating against employees for reporting work-related injuries or illnesses”. The purpose
of the Rule is to encourage employees to report work related injuries and illnesses and to prevent
any barriers which may prevent them from doing so.

The Agency received many comments which focused on an employer’s ability to conduct drug
testing of its employees, and discipline them for violations, in light of the Rule. The Agency
responded that “Although drug testing of employees may be a reasonable workplace policy in
some situations, it is often perceived as an invasion of privacy, so if an injury or illness is very
unlikely to have been caused by employee drug use, or if the method of drug testing does not
identify impairment but only use at some time in the recent past, requiring the employee to be
drug tested may inappropriately deter reporting.” Further, the Agency “believes the evidence in
the rulemaking record shows that blanket post-injury drug testing policies deter proper
reporting.” Finally, the Agency recognizes that “this final rule does not ban drug testing of
employees. However, the final rule does prohibit employers from using drug testing (or the threat
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of drug testing) as a form of adverse action against employees who report injuries or illnesses.”
Generally see Comments to Rule.

The Tribe’s Drug and Alcohol Free Workplace Policy:

The Tribe implemented the Drug and Alcohol Free Workplace Policy (“Policy™) in 1994. Since
then, it has been amended several times. Most recently, the Policy was amended in December of
2013 to include a provision which requires employees to submit to drug and alcohol testing
anytime they are involved a work related accident. See § 8.3 of the Policy. Work related
accident is defined in the Policy as “an unexpected event involving an employee that occurs in
the employee’s working environment or during an activity related to work, that:

(1) results in an injury to the employee and requires medical intervention by a police officer or
emergency medical technician, or treatment at a medical facility;

(2) results in death of the employee or another person; or

(3) involves any property damage.” See § 3-1(M). If the results of the drug and alcohol test are
positive, the employee may face disciplinary action, including termination (discharge).

The Policy also provides that the Tribe may require employees to submit to drug and alcohol
testing when there is reasonable suspicion to believe the employee may be under the influence of
drugs or alcohol at work.

Applicability of OSHA to the Tribe:

The Law Office has opined several times about the applicability of OSHA to the Tribe. OSHA is
a law of general applicability and in most cases, laws of general applicability apply to Tribes
unless one of three exceptions exist: “(1) the law touches on exclusive rights of self-governance
in purely intramural matters (2) the application of the law to the tribe would abrogate rights
guaranteed by Indian treaties, or (3) there is proof by legislative history or some other means that
Congress intended the law not to apply to Indians on their reservations.” Donovan v. Coeur
d’Alene Tribal Farm, 751 F.2d 1113 (9th Cir., 1985). The Seventh Circuit Court of Appeals,
which covers Wisconsin, has not squarely addressed the issue of OSHA’s applicability to a tribal
government, but it has held that OSHA applies to a commercial enterprise owned and operated
by the Menominee Tribe. See Menominee Tribal Enterprises v. Solis, 601 F.3d 669 (7" Cir.
2010). In that case, the Seventh Circuit found that none of the exceptions applied to prevent the
application of OSHA, as a law of general applicability, to the Menominee Tribe’s commercial
timber mill. Id. Thus, courts would likely minimally find OSHA to apply to the Tribe’s
commercial enterprises. It is our understanding that for purposes of consistency, the Tribe
attempts to voluntarily comply with most provisions of OSHA across the board.

Potential Conflict between the Rule and the Policy:

Since the Rule prohibits employers from discriminating against or discharging employees for
reporting workplace injuries and since the Policy could subject employees to potential discharge
from reporting workplace injuries by way of a positive drug test, there is a conflict. The Tribe
has several options for dealing with this conflict. First, the Tribe could argue that OSHA does
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Memorandum

Oneida Business Committee

Brandon Stevens, LOC Chairperson

July 27, 2016

Drug and Alcohol Free Workplace Policy Emergency Amendments

Please find attached the following for your consideration:

1.

2.

3.

4.

Resolution: Adoption of Emergency Amendments to the Drug and Alcohol Free
Workplace Policy

Statement of Effect: Adoption of Emergency Amendments to the Drug and Alcohol Free
Workplace Policy

Drug and Alcohol Free Workplace Policy Emergency Amendments (redline with
anaysis)

Drug and Alcohol Free Workplace Policy Emergency Amendments (clean)

Overview

Emergency amendments to the Drug and Alcohol Free Workplace Policy are requested by the
Oneida Law Office to comply with a new final rule concerning the Occupational Health and
Safety Act. The new rule has an effective date of August 10, 2016 and non-emergency
amendments cannot be processed in time to meet this timeline.

The Oneida Business Committee can temporarily enact legidation when necessary for the
immediate preservation of the public health, safety or general welfare of the Reservation
population and the amendment of legislation is required sooner than would be possible under the
Legidative Procedures Act.

These emergency amendments will become effective immediately and will remain effective for
six (6) months, with the possibility to extend for an additional six (6) months, or until the
emergency amendments expire or are permanently adopted.

Requested Action
Approve the Resolution: Adoption of Emergency Amendments to the Drug and Alcohol Free
Workplace Policy

A good mind. A good heart. A strong fire.
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BC Resolution

Adoption of Emergency Amendments to the Drug and Alcohol Free Workplace Policy

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

the Oneida Nation is a federally recognized Indian government and a treaty tribe
recognized by the laws of the United States of America; and

the Oneida General Tribal Council isthe governing body of the Oneida Nation; and

the Oneida Business Committee has been delegated the authority of Article 1V, Section
1, of the Oneida Nation Constitution by the Oneida General Tribal Council; and

the Oneida Business Committee originally adopted the Drug and Alcohol Free
Workplace Policy through resolution BC-10-25-95-A and made amendments through
resolutions BC-10-20-99-A, BC-12-05-07-B and BC-12-11-13-F; and

anew rule has been adopted by the Occupational Health and Safety Administration, the
agency charged with implementing the Occupational Health and Safety Act (OSHA),
that “prohibits employers from using drug testing (or the threat of drug testing) as a
form of adverse action against employees who report injuries or illnesses;” and

the new OSHA ruleis scheduled to become effective August 10, 2016; and

the Nation’s current Drug and Alcohol Free Workplace Policy will be in conflict with
the new OSHA rule; and

these emergency amendments remove language from the Drug and Alcohol Free
Workplace Policy regarding post-accident testing for all instances of work related
injuries to comply with the new OSHA rule; and

the Legidlative Procedures Act alow the Oneida Business Committee to enact
emergency legidation where it “is necessary for the immediate preservation of the
public hedlth, safety, or genera welfare” and the “legidation is required sooner than
would be possible under thislaw;” and

non-emergency amendments to the Drug and Alcohol Free Workplace Policy cannot be
completed by the effective date of the new OSHA rule; and

these amendments are necessary to comply with federal law; and

these emergency amendments will be in effect for a period of six (6) months and may
be renewed for an additional six (6) months; and

the Legidative Procedures Act does not require a public meeting for emergency
legislation; and

NOW THEREFORE BE IT RESOLVED, that the attached emergency amendments to the Drug and
Alcohol Free Workplace Policy are hereby adopted effective immediately for a period of six (6)

months.
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Statement of Effect
Adoption of Emergency Amendments to the Drug and Alcohol Free Workplace Policy

Summary
This resolution provides emergency amendments to the Drug and Alcohol Free Workplace
Policy to comply with a new rule regarding the Occupational Health and Safety Act which is
scheduled to become effective on August 10, 2016.

By Douglass A. Mclintyre, Staff Attorney, Legislative Reference Office

Analysis from Legislative Reference Office
This resolution adopts emergency amendments to the Drug and Alcohol Free Workplace Policy
which was adopted through resolution BC-10-25-95-A and amended by resolutions BC-10-20-
99-A, BC-12-05-07-B and BC-12-11-13-F.

Emergency amendments are requested by the Oneida Law Office to comply with a new rule
concerning the Occupational Safety and Health Act (OSHA). These changes prohibit an
employer from using post-incident drug testing or the threat of drug testing as retaliation against
an employee that reports workplace injuries and/or illnesses. The rule still allows drug testing
policies but post-incident testing is limited to situations in which drug use is likely to have
contributed to the incident. Thisruleis scheduled to take effect on August 10, 2016.

The Nation’s current Drug and Alcohol Free Workplace Policy requires that an employee
immediately report workplace accidents to a supervisor and submit to alcohol and drug testing.
A refusal to submit to any post-incident testing carries the same consequences as a positive test
result. This conflicts with the new rule concerning OSHA. These emergency amendments
remove language requiring post-accident testing for all instances of work related injuries and
references to work-related accidents to comply with the requirements of OSHA.

The Legidative Procedures Act allow the Oneida Business Committee to enact emergency
legislation where it “is necessary for the immediate preservation of the public health, safety, or
general welfare” and “enactment or amendment of legislation is required sooner than would be
possible under thislaw.” Here, amendments to comply with the changesin federal law cannot be
completed before the effective date and thus emergency amendments are needed.

These emergency amendments will be in effect for a period of six (6) months and may be
renewed for an additional six (6) months.

A good mind. A good heart. A strong fire.
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In accordance with the Legidative Procedures Act, a public meeting nor fiscal impact statement
are required for emergency legislation.

Conclusion
There are no legal barsto adopting the resolution.
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Draft #2
July 27,2016

Drug and Alcohol Free Workplace Policy

Amendments
Analysis by the Legislative Reference Office
Title Drug and Alcohol-Free Workplace Policy (the Policy)
N/A Rob Orcutt — Oneida Law :
Sponsor Drafter Office: Doug Mclntyre Analyst Tani Thurner
Requester & The Law Office has requested these changes due to a recently adopted change to
Reason for Request | federal law.
Purpose This policy governs drug/alcohol testing of Tribal employees.

Authorized/

Affected Entities HRD, all employee supervisors.

Related Legislation | Personnel Policies and Procedures; Workers Compensation Law

The Policy identifies how reasonable suspicion can be established, such that an

SRR & D employee can be sent for drug and/or alcohol testing; it does not appear that an

Process . RO
employee can appeal/challenge this determination.
Public Meeting This draft is presented for adoption on an emergency basis; meaning no public
Status meeting is required until the amendments are submitted for permanent adoption.

Overview
The proposed amendments to the Drug and Alcohol-Free Workplace Policy (the

Policy) were requested in response to an upcoming change to federal law (29 CFR 1904), which
will go into effect August 10, 2016; and which is intended to prevent employers from
discouraging employees from reporting workplace injuries and illnesses. The change to federal
law more clearly prohibits employers from using drug testing, or the threat of it, as a form of
retaliation against employees who report injuries or illnesses. The comments for the Final Rule,
published on the Federal Register, states:

“[t]he final rule does prohibit employers from using drug testing (or the threat of drug

testing) as a form of adverse action against employees who report injuries or illnesses. To

strike the appropriate balance here, drug testing policies should limit post-incident testing

to situations in which employee drug use is likely to have contributed to the incident, and

for which the drug test can accurately identify impairment caused by drug use.”

Currently, the Tribe’s Policy requires employees to immediately notify their supervisors
and to undergo alcohol and drug testing every time they are involved in a work-related accident.
[3-1(m), 8-3] The Policy treats a failure to do so as “refusal to test” and the employee would be
punished accordingly. [Article 9] In response to the upcoming change to federal law, the
proposed amendments delete this requirement. Article 9 is also amended to delete references to
work-related accidents when identifying what “refusal to test” entails.

These changes mean that Oneida employees will no longer be subject to mandatory drug
and alcohol testing for every work-related accident. The Policy will not identify any situations
where an employee is subject to mandatory post-accident testing. However, employees may still
be subject to drug and alcohol testing if their supervisor has “reasonable suspicion” that the

AP OWONPFPOOPRRWONPEPPRPOORRONPEPNOOOOPRWODNEREPRE

Page 1 of 2




0 N O Ol

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

Drate'#2
July 27, 2016

employee may be under the influence. The Policy already identifies standards/processes for how
supervisors can establish reasonable suspicion [7-1]
Work-Related Accident/Injury

This Policy defines a work related accident as one that either:

e results in an injury to the employee that requires medical intervention [...], or treatment
at a medical facility, or

e results in death of the employee or another person, or

e involves any property damage.

Although this Policy no longer requires employees to immediately inform their supervisors
when they are involved in a work-related accident;

e section V.2.c.IV.f. of the Personnel Policies and Procedures still identifies penalties for
any employee who fails “to immediately report any work-related injuries to the
immediate supervisor.”

e The Oneida Fleet Management Policy requires drivers of Tribal vehicles (including
Tribal employees) to immediately report all accidents or damage to Tribal vehicles that
occurs while they are using them. [Fleet Management Policy, 8-21 and 10-1]

As such, after deleting this provision, employees are still required to report work-related
accidents that result in injury or in damage to a Tribal vehicle, but are no longer required to
report work-related accidents that result in deaths of other persons, or in property damage only
(including motor vehicle accidents that only result in damage to their own car or to other
vehicles).

Other

Section 16.9-5 of the Legislative Procedures Act authorizes the OBC to temporarily enact an
emergency law where legislation is necessary for the immediate preservation of the public
health, safety or general welfare of the reservation population and the enactment or amendment
of legislation is required sooner than would be possible by utilizing the standard legislative
process. [Legislative Procedures Act, 16.9-5(b)] In this situation, there would not be time to
amend the policy through the standard legislative process prior to the changes to federal law
going into effect.

If adopted on an emergency basis, these amendments will become effective immediately, and
will remain in effect for up to six months, with a possibility of a one-time extension of up to an
additional six months. [Legislative Procedures Act, 16.9-5(b)]
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Drug and Alcohol Free Workplace Policy
Articlel. Purpose and Policy 11 ArticeIX. Refusal to Test
Articlell. Adoption, Amendment, Repeal 12 ArideX. Waiting Period
Articlelll. Definitions 13 ArticleXl. Consequences for Prohibited Behavior
Article V. Application 14 ArticeXIl. Re-hire
Article V. Shared Responsibility 15 ArticleXI11. Other Potential Consequences
Article VI. Prohibited Behavior 16 ArticeXIV. Confidentiality
Article VII. Reasonable Suspicion 17 ArticeXV. Communication
Article VIII. Drug and Alcohol Testing 18

Article 1. Purpose and Policy

1-1. The Tribe is committed to protecting the safety, health and well-being of al employees, and
other individuals in the workplace. The Tribe recognizes that alcohol abuse and drug use pose a
significant health and safety threat to customers and other employees. The Tribe also recognizes
that alcohol/drug abuse and addiction are treatable illnesses. The Tribe realizes that early
intervention and support may improve the success of rehabilitation.

1-2. It is the policy of the Tribe to establish a drug and alcohol-free workplace program that
balances respect for individuals with the need to maintain an alcohol and drug-free environment.
The Tribe encourages employees to voluntarily seek help for their personal drug and alcohol-
related problems.

Article 1. Adoption, Amendment, Repeal

2-1. This Policy was adopted by the Oneida Business Committee by resolution BC-10-25-95-A
and amended by BC-10-20-99-A, BC-12-05-07-B and BC-12-11-13-F.

2-2. This Policy may be amended or repealed by the Oneida Business Committee or the Oneida
General Tribal Council pursuant to the procedures set out in the Legislative Procedures Act.

2-3. Should a provision of this Policy or the application thereof to any person or circumstances be
held asinvalid, such invalidity shall not affect other provisions of this Policy which are considered
to have legal force without the invalid portions.

2-4. Inthe event of aconflict between a provision of this Policy and a provision of another Policy,
the provisions of this Policy shall control.

2-5. This Policy is adopted under authority of the Constitution of the Oneida Tribe of Indians of
Wisconsin.

Article 111. Definitions

3-1. This Article shall govern the definitions of words or phrases as used herein. All words not

defined herein shall be used in their ordinary and everyday sense.
(& “Appropriate authority” shall mean the Human Resource hiring representative,
immediate supervisor, MRO, and/or EAP who requests the drug and/or alcohol testing for
reasons of pre-employment, reasonabl e suspicion, and/or follow-up testing.
(b) “Confirmed positive test result” shall mean alab-confirmed drug test that is verified by
the MRO that exceeds the cut-off levels established by this Policy (levels established by the
US Department of Headth and Human Services), confirmed saliva testing, confirmed
evidential breath alcohol test results of 0.02 or greater; and/or refusal to test.
(c) “Employee” shall mean any individual who is employed by the Tribe and is subject to
the direction and control of the Tribe with respect to the material details of the work
performed, or who has the status of an employee under the usua common law rules
applicable to determining the employer-employee relationship. “Employee” includes, but

1
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is not limited to; an individua employed by any program or enterprise of the Tribe, but
does not include elected or appointed officials, or individuals employed by a Tribaly
Chartered Corporation. For purposes of this Policy, individuals employed under an
employment contract as a limited term employee are employees of the Tribe, not
consultants.
(d) “External applicant” shall mean a person who is applying for a position and not
currently employed by the Tribe.
(e “HRD” shal mean the Human Resources Department and/or representatives
performing Human Resources functions applicable to this Policy.
(f) “Internal applicant” shall mean a person who is applying for a position who is currently
employed by the Tribe, this shall include those employed under atemporary status.
(99 “MRO" shall mean Medical Review Officer who is a licensed physician who is
responsible for receiving and reviewing laboratory results generated by an employer’s drug
testing program and evaluating medical explanations for certain drug test results.
(h) “ONEAP’ shall mean the Oneida Nation Employee Assistance Program which is a
professional counseling program staffed by clinical social workers licensed by the State of
Wisconsin which offers services to Tribal employees and family members.
(i)  “Prohibited drug(s)” shall mean marijuana, cocaine, opiates, amphetamines,
phencyclidine (PCP), hallucinogens, methaqualone, barbiturates, narcotics, and any other
substance included in Schedules | through V, as defined by Section 812 of Title 21 of the
United States Code. This shall also include prescription medication or over-the-counter
medicine used in an unauthorized or unlawful manner.
() “Return-to-Work Agreement” shall mean an agreement, developed by an ONEAP
counselor and signed by the employee and the ONEAP counselor, and the referring
supervisor, which sets out the actions the employee needs to complete in order to return to
work and remain employed.
(K) “Supervisor” shall mean the immediate supervisor, or person who has taken on the role
of supervisor due to an absence that is responsible for performance review, corrective
action, and day-to-day assignments of duties.
(1) “Triba” or “Tribe” shall mean the Oneida Tribe of Indians of Wisconsin.
(m) “Work-related accident” shall mean an unexpected event involving an employee that
occurs in the employee’ s working environment or during an activity related to work, that:
(1) results in an injury to the employee and requires medical intervention by a
police officer or emergency medical technician, or treatment at a medical facility,
(2) resultsin death of the employee or another person, or
(3) involves any property damage.

Article 1V. Application

4-1. This Policy applies to al applicants for employment, whether external or internal, and all
employees during working hours and when on-call.

4-2. Employees are prohibited from the use of intoxicants and prohibited drugs while on official
business travel while the conference or meeting isin session.

4-3. An employee is not exempted from this Policy if they travel to another state, territory or
country where the use of certain drugsislegal.
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Article V. Shared Responsibility
5-1. A safe and productive drug and alcohol free workplace is achieved through cooperation and
shared responsibility between the employer and employees.
5-2. Employee. It isthe employee’sresponsibility to:
(@) Be free from the effects of prohibited drugs, and/or alcohol during working hours,
and/or when scheduled to be on-call.
(b) Refrain from the unlawful manufacture, distribution, dispensation or possession of any
prohibited drugs while working.
(c) Comply with drug and acohol testing if directed to do so upon the request of an
appropriate authority.
(d) Confidentially report suspicious behavior of an employee immediately to the
supervisor of the employee in question.
(e) Cooperate with the requests made by the MRO and return the call of the MRO within
twenty-four (24) hours of the call being made to the employee. Employees who fail to
cooperate and do not contact the MRO within twenty-four (24) hours of receiving contact
shall not receive back pay for any time between the date the MRO placed the call until the
time the employee does return the call of the MRO.
(f) Sign aconsent form to be tested for acohol and drugs when requested by a supervisor,
EHN, a certified drug and alcohol technician, or police personnel in accordance with this
Policy.
5-3. Supervisor. It isthe supervisor’sresponsibility to:
() Befamiliar with this Policy and any related policies and procedures.
(b) Investigate reported suspicious behaviors while maintaining the confidentiality of the
person who reported the suspicious behavior.
() Promptly intervene with employees who are believed to be under the influence of
prohibited drugs and/or alcohol.
(d) Monitor the employee under the influence of prescription and/or over-the-counter
medications that could compromise the safety of the employee, fellow employees, or the
public.
(e) Send the employee through the contracted transportation service for drug and a cohol
forensic testing.
(f) Take appropriate action as outlined by this Policy.
(g) Sign the Return to Work Agreement along with the employee and ONEAP counselor
that was developed by ONEAP.
(h) Send a copy of the consent to submit to drug and alcohol testing form signed by the
employee to EHN.
5-4. Supervisor and Employee. Supervisors and employees that fail to adhere to their
responsibilities under this Policy may be subject to disciplinary action or other consequences as
explained in Article XIII.
5-5.  Off-duty Use of Prohibited Drugs or Alcohol. Off-duty use of prohibited drugs or acohol
may result in continued impairment during on-duty hours, which shall then constitute a violation of
this Policy. It isthe employee’ s responsibility to understand the consequences of off-duty use, and
take steps to avoid the possibility of on-duty impairment. In the case where employeeis called in
for an emergency or unplanned work (this does not include those on-call), and he or she has been
using prohibited drugs or drinking alcoholic beverages prior to such a call, such employee should

3
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decline to report until the effects of the prohibited drugs or alcohol have left his or her system.
Such refusal to report shall not be viewed as improper, and disciplinary action shall not arise
specifically from such refusal.

5-6.  Use of Controlled Substances That May Affect Safety or Performance. Employees who are
taking or are under the influence of any controlled substances during working hours (such as
prescription medication or over the counter medication), which may affect the employee's job
performance or safety of the employee, fellow employees, public, or assets of the Tribe have the
following obligations:

(@ The employee shal notify the employee’s immediate supervisor about the use of the
substance and possible work-related effects prior to commencing work.

(b) Upon request, the employee may be required to obtain a written statement of any work
restrictions or impact on performance or safety relating to the legal substances from his
or her physician or pharmacist.

(c) An employee shall not sell or share his or her prescribed medications with any other
person, and shall not take medications that are prescribed to another person.

(d) It may be necessary for the employee’s supervisor, area manager or Employee Health
Nursing (EHN) to consult with the employee's persona physician or an MRO to
determine if the medication might impact the employee’s ability to perform his or her
job, or pose a hazard to other employees or to the general public.

(e) The employee’ s duties may be temporarily modified for up to one hundred eighty (180)
days. Any modification of duties shall result in the appropriate modification of pay as
established by the Human Resources Department.

Article V1. Prohibited Behavior

6-1. An applicant or employee of the Tribeisin violation of this Policy if he or she:
() Uses, possesses, and/or sells prohibited drugs, or is under the influence of prohibited
drugs or acohol while on duty. Notwithstanding Article X1, any employee who is caught
using, possessing or selling prohibited drugs shall be immediately terminated from employment
with the Tribe.
(b) Fails to inform his or her supervisor of being under the influence of prescription
medication and/or over-the-counter medication(s) which may affect the employee’'s job
performance or safety of the employee, fellow employees, public, or assets of the Tribe.
(c) Uses unauthorized prescription drugs or intentionally misuses and/or abuses
prescription medications.
(d) Refusesto test.
(e) Has a confirmed positive test after completing a drug and/or alcohol forensic test
through EHN or its designee, or has a confirmatory test come back as positive.

Article VII. Reasonable Suspicion

7-1. Establishing reasonable suspicion begins when the supervisor becomes aware either by
personal observation and/or secondary reported observation that an employee may be under the
influence of drugs and/or alcohol: this may include seeing or receiving a report that the employee
has taken or possess prohibited drugs or prescription medication that is not specifically prescribed
to that employee. In order to make a reasonable suspicion determination, the supervisor shall
evaluate the following:
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Specific, contemporaneous and articulable observations concerning appearance,
behavior, speech, or body odors of the employee consistent with possible drug use or
alcohol misuse. The observations may include indications of the chronic and
withdrawal effects of prohibited drugs or alcohal.
7-2. The supervisor shall document his or her observations and discuss the matter with the
employee. During this discussion, the supervisor may ask the employee for proof of a
prescription. The employee shall comply with this request. |If after a discussion with the
employee, the supervisor continues to suspect the employee may currently still be under the
influence or reasonable suspicion is otherwise established, the supervisor shall refer the employee
for drug and alcohol forensic testing.

Article VIII1. Drug and Alcohol Testing
8-1. Drug and alcohol tests are forensic in nature, meaning they are performed to formalize
conditions of employment as described in this Policy. To ensure the accuracy and fairness of this
Policy, all forensic testing shall be conducted according to the Department of Health and Human
Services, Substance Abuse and Mental Health Services Administration (SAMSHA) guidelines for
Federal Workplace Drug testing Programs
8-2. The Employee Health Nursing Department or its designee shall use Federal Drug
Administration approved urine tests and National Highway Transportation Safety Administration
(NHTSA) certified evidential breath testing devices or NHTSA certified saliva-screening devices,
operated by technicians whose training terminology, procedures, methods, equipment, forms, and
quality assurance comply with best practices.
(& Confirmation drug testing done on urine specimens shall be conducted by a laboratory
which is certified by the U.S. Department of Health and Human Services using its
confirmation methods and established cut-off levels. Laboratory-confirmed results shall
undergo the verification process by a MRO.
(b) Confirmation breath alcohol testing shall be performed using an NHTSA certified
evidential breath testing device.
(c) Confirmation drug testing done by saliva testing shall be performed using an NHTSA

reasonable suspicion, and follow-up testing upon the request of an appropriate authority.

8-45. A negative test result is required for employment eligibility. In cases where a test result is
diluted or the test was cancelled, retesting urine for drugs is required. If the re-test results in a
negative-dilute, the applicant shall be given a negative test result. If the re-test results in a

5
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positive-dilute, then the applicant shall be given a positive test result. Other retesting may also be
required at the direction of the MRO.

Article IX. Refusal to Test
9-1. Refusal to test is prohibited behavior as defined in Article VI. Refusal to test carries the same
consequences as a non-negative and/or confirmed positive test result. Examples of refusal to test
include, but are not limited to:
(8) Substituting, adulterating (falsifying), or diluting the specimen
(b) Refusal to sign the required forms
(c) Refusal to cooperate in the testing process in such a way that prevents completion of
accurate testing and as directed by the collector
(d) Failing to remain at the testing site until the testing process is complete
(e) Providing an insufficient sample of urine or breath
(f) Failing to test or to re-test
(g) Failing to appear within two (2) hours after an order or request is made for testing or
re-testing,-tnchuding forwork-related-aceidents.

(h) Behaving in a confrontational or discourteous manner that disrupts the collection

Article X. Waiting Period

10-1. An employee shall be immediately removed from duty without pay during the waiting
period between the time of specimen collection and the employer’ s notification of negative results
on both tests, alcohol and drugs, or MRO-verified negative test results.

10-2. When negative test results are made available to the employer, the supervisor shall notify
the employee by telephone and by certified mail using the contact information provided by the
employee. The notice to the employee shall identify a reinstatement date. Back pay shall be
provided in accordance with the Back Pay Policy. However, if the employee fails to return to
work on the assigned reinstatement date as instructed in the notice from the supervisor, the
supervisor shall discipline the employee in accordance with the Personnel Policies and Procedures,
unless an extension is granted in writing by the supervisor along with the reason for the extension.
An employee who is ultimately terminated for failure to return to work on his or her assigned
reinstatement date shall not be eligible for employment for one (1) year after the date of
termination.

10-3. Thisarticle applies only to current employees who meet the reasonable suspicion standard.
It does not apply to applicants.

Article XI. Consequences for Prohibited Behavior

11-1. Either an internal applicant or an external applicant may decline the position at any time
before being directed to the Employee Health Nursing Department or other designated testing site
for his or her drug and alcohol testing.

11-2. External Applicant. If an external applicant fails to show at the testing site within the time
alotted, or on the date of the scheduled test, or has engaged in prohibited behavior as listed at
section 6-1(e) that has been documented, the employment offer shall be withdrawn. An externa

6
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applicant shall not be eligible for hiring consideration for one hundred eighty (180) days from the
date of the urine drug screening test.
11-3. Internal Applicant. If an internal applicant fails to show at the testing site within the time
alotted, or on the date of the scheduled test, or has engaged in prohibited behavior as listed at
section 6-1, the employment offer shall be withdrawn. The applicant shall be removed from duty
and subject to respective consequences of this Policy. The applicant shall not be eligible for hiring
consideration in a different position for one hundred eighty (180) days from the date of the urine
drug screening test.
11-4. Employee. If an employee has engaged in prohibited behavior as listed in section 6-1,
and/or fails to cooperate by not responding to contact from the MRO within ten (10) business days
(which shall be deemed thereafter as a definite positive test), he or she shall be removed from duty
and subject to the respective consequences of this Policy.
11-5. Consequences.
(a) First Violation.
(1) Any employee who engages in prohibited behavior as defined in Article VI for
the first time shall be removed from duty without pay and shall receive a mandatory
referral to ONEAP for an assessment. The ONEAP shall aso determine if the
employee shall be subject to return-to-duty/follow-up testing. If follow-up testing
isrequired, the testing shall be at the employee’ s expense.
(2) The employee shal be required to sign a Return-to-Work Agreement and
submit it to his or her supervisor within ten (10) calendar days or the employee shall
be terminated and ineligible for re-hire for one (1) year.
(A)  When the supervisor signs the Return-to-Work Agreement the
employee shall be placed back on the work schedule by the next regularly
scheduled workday.
(3) Failure to comply with the Return-to-Work Agreement shall result in the
employee being terminated and ineligible for re-hire for one (1) year.
(b) Second Violation.
(1) Any employee who engages in prohibited behavior as defined in Article VI a
second time within his or her lifetime of employment with the Tribe shall be
removed from duty without pay and shall receive a mandatory referral to ONEAP
for an assessment.
(2) The employee shal be required to sign a Return-to-Work Agreement and
submit it to their supervisor for signature within ten (10) calendar days or the
employee shall be terminated and ineligible for re-hire for one (1) year. After a
second violation the employee shall not be placed back on the work schedule until:
(A) The employee receives approval from the ONEAP that they have
demonstrated sufficient progress in a treatment program that would indicate
the employee is drug and alcohol free within thirty (30) days of the
employee being removed from duty; and
(B) The employee completes a return-to-duty drug screening and alcohol
test at a SAMHSA-certified facility at their own expense, which shall be
negative within thirty (30) days of the employee being removed from duty;
(C) The ONEAP notifies the supervisor of the employee's eligibility to
return to work.
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(3) As a condition of continuing employment, the employee shall participate in
follow-up testing with continued negative results as directed by the ONEAP and
listed in the Return-to-Work Agreement. All follow-up testing shall be at the
employee’ s expense.
(4) Failure to comply with the Return-to-Work agreement shall result in the
employee being terminated and ineligible for re-hire for one (1) year.

(c) Third Violation.
(1) Any employee who engages in prohibited behavior as defined in Article VI a
third time in his or her lifetime of employment with the Tribe shall be terminated.
The employee shall not be eligible for employment unless he or she receives a
forgiveness pursuant to the Pardon and Forgiveness Law. An employee that
receives aforgiveness shall not be eligible for re-hire for one (1) year after the date
of termination.

Article XI1. Re-hire
12-1. Former employees that were terminated due to violations of this Policy shall provide, along
with their application for employment, the following:
(a) Proof of completion of a certified Alcohol and Other Drug Abuse program; and
(b) A negative drug screening and alcohol test at a SAMHSA-certified facility completed
within the last thirty (30) days. This drug screening and alcohol test shall be done at their
own expense.

Article XI11. Other Potential Consequences
13-1. The violation of this Policy may result in consequences to the employee beyond any
discipline or corrective action that may be taken. Other potential consequences include the
following:
() Disqualification of Unemployment Benefits: Employees who are terminated as a result
of aviolation of this Policy may be ineligible for unemployment benefits.
(b) Reduetionlmpact on —ef-Workers Compensation Benefits: Workers Compensation
benefits may be impacted pursuant to the Oneida Workers Compensation Ordinance if an
eEmployees whe suffers an injury in awork related acmdent that occurred while engaged
in aviolation of this Policy-may-hay
(c) Criminal Penalties: Employe& Whose conduct wolat% state or federal crimi naI laws
may be referred to appropriate law enforcement for criminal prosecution.
(d) Liability for Accidents: Employees whose conduct in violation of this Policy causes an
accident may be held personally responsible for losses associated with the accident, and
may be required to pay for those losses.

Article XIV. Confidentiality

14-1. Information related to the application of this Policy is confidential. Access to this
information is limited to those who have a legitimate “need to know” in compliance with relevant
laws and personnel policies and procedures.

14-2. All drug and alcohol testing information shall be maintained in confidential records,
separate from the employee’s clinical and personnel files. The employee may request a copy of his
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or her records. The records may be requested by a third party in accordance with the Oneida
Personnel Policies and Procedures.

Article XVV. Communication
15-1. HRD shall communicate this Policy to all employees to ensure all employees are aware of
their role in supporting this Policy:
(@ All employees shall be given information on how to access this Policy.
(b) ThisPolicy shall be reviewed in new employee orientation and other means, as deemed
appropriate by HRD.
(c) All employees shall sign an acknowledgment form stating they have received a copy of
this Policy, have read and understand it, and agree to follow this Policy.

End.

See GTC-1-31-94-B

Adopted by the OBC on 8-17-94

Emergency Amendments BC-04-20-95-C

Adopted BC-10-25-95-A (repealed previous versions)
Amended BC-10-20-99-A

Amended BC-12-05-07-B

Amended BC-12-11-13-F
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Article 1. Purpose and Policy

1-1. The Tribe is committed to protecting the safety, health and well-being of al employees, and
other individuals in the workplace. The Tribe recognizes that alcohol abuse and drug use pose a
significant health and safety threat to customers and other employees. The Tribe also recognizes
that alcohol/drug abuse and addiction are treatable illnesses. The Tribe realizes that early
intervention and support may improve the success of rehabilitation.

1-2. It is the policy of the Tribe to establish a drug and alcohol-free workplace program that
balances respect for individuals with the need to maintain an alcohol and drug-free environment.
The Tribe encourages employees to voluntarily seek help for their personal drug and alcohol-
related problems.

Article 1. Adoption, Amendment, Repeal

2-1. This Policy was adopted by the Oneida Business Committee by resolution BC-10-25-95-A
and amended by BC-10-20-99-A, BC-12-05-07-B and BC-12-11-13-F.

2-2. This Policy may be amended or repealed by the Oneida Business Committee or the Oneida
General Tribal Council pursuant to the procedures set out in the Legislative Procedures Act.

2-3. Should a provision of this Policy or the application thereof to any person or circumstances be
held asinvalid, such invalidity shall not affect other provisions of this Policy which are considered
to have legal force without the invalid portions.

2-4. Inthe event of aconflict between a provision of this Policy and a provision of another Policy,
the provisions of this Policy shall control.

2-5. This Policy is adopted under authority of the Constitution of the Oneida Tribe of Indians of
Wisconsin.

Article 111. Definitions

3-1. This Article shall govern the definitions of words or phrases as used herein. All words not

defined herein shall be used in their ordinary and everyday sense.
(& “Appropriate authority” shall mean the Human Resource hiring representative,
immediate supervisor, MRO, and/or EAP who requests the drug and/or alcohol testing for
reasons of pre-employment, reasonabl e suspicion, and/or follow-up testing.
(b) “Confirmed positive test result” shall mean alab-confirmed drug test that is verified by
the MRO that exceeds the cut-off levels established by this Policy (levels established by the
US Department of Headth and Human Services), confirmed saliva testing, confirmed
evidential breath alcohol test results of 0.02 or greater; and/or refusal to test.
(c) “Employee” shall mean any individual who is employed by the Tribe and is subject to
the direction and control of the Tribe with respect to the material details of the work
performed, or who has the status of an employee under the usua common law rules
applicable to determining the employer-employee relationship. “Employee” includes, but

1
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is not limited to; an individua employed by any program or enterprise of the Tribe, but
does not include elected or appointed officials, or individuals employed by a Tribaly
Chartered Corporation. For purposes of this Policy, individuals employed under an
employment contract as a limited term employee are employees of the Tribe, not
consultants.
(d) “External applicant” shall mean a person who is applying for a position and not
currently employed by the Tribe.
(e “HRD” shal mean the Human Resources Department and/or representatives
performing Human Resources functions applicable to this Policy.
(f) “Internal applicant” shall mean a person who is applying for a position who is currently
employed by the Tribe, this shall include those employed under atemporary status.
(99 “MRO" shall mean Medical Review Officer who is a licensed physician who is
responsible for receiving and reviewing laboratory results generated by an employer’s drug
testing program and evaluating medical explanations for certain drug test results.
(h) “ONEAP’ shall mean the Oneida Nation Employee Assistance Program which is a
professional counseling program staffed by clinical social workers licensed by the State of
Wisconsin which offers services to Tribal employees and family members.
(i)  “Prohibited drug(s)” shall mean marijuana, cocaine, opiates, amphetamines,
phencyclidine (PCP), hallucinogens, methaqualone, barbiturates, narcotics, and any other
substance included in Schedules | through V, as defined by Section 812 of Title 21 of the
United States Code. This shall also include prescription medication or over-the-counter
medicine used in an unauthorized or unlawful manner.
() “Return-to-Work Agreement” shall mean an agreement, developed by an ONEAP
counselor and signed by the employee and the ONEAP counselor, and the referring
supervisor, which sets out the actions the employee needs to complete in order to return to
work and remain employed.
(K) “Supervisor” shall mean the immediate supervisor, or person who has taken on the role
of supervisor due to an absence that is responsible for performance review, corrective
action, and day-to-day assignments of duties.
(1) “Triba” or “Tribe” shall mean the Oneida Tribe of Indians of Wisconsin.
(m) “Work-related accident” shall mean an unexpected event involving an employee that
occurs in the employee’ s working environment or during an activity related to work, that:
(1) results in an injury to the employee and requires medical intervention by a
police officer or emergency medical technician, or treatment at a medical facility,
(2) resultsin death of the employee or another person, or
(3) involves any property damage.

Article 1V. Application

4-1. This Policy applies to al applicants for employment, whether external or internal, and all
employees during working hours and when on-call.

4-2. Employees are prohibited from the use of intoxicants and prohibited drugs while on official
business travel while the conference or meeting isin session.

4-3. An employee is not exempted from this Policy if they travel to another state, territory or
country where the use of certain drugsislegal.
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Article V. Shared Responsibility
5-1. A safe and productive drug and alcohol free workplace is achieved through cooperation and
shared responsibility between the employer and employees.
5-2. Employee. It isthe employee’sresponsibility to:
(@) Be free from the effects of prohibited drugs, and/or alcohol during working hours,
and/or when scheduled to be on-call.
(b) Refrain from the unlawful manufacture, distribution, dispensation or possession of any
prohibited drugs while working.
(c) Comply with drug and acohol testing if directed to do so upon the request of an
appropriate authority.
(d) Confidentially report suspicious behavior of an employee immediately to the
supervisor of the employee in question.
(e) Cooperate with the requests made by the MRO and return the call of the MRO within
twenty-four (24) hours of the call being made to the employee. Employees who fail to
cooperate and do not contact the MRO within twenty-four (24) hours of receiving contact
shall not receive back pay for any time between the date the MRO placed the call until the
time the employee does return the call of the MRO.
(f) Sign aconsent form to be tested for acohol and drugs when requested by a supervisor,
EHN, a certified drug and alcohol technician, or police personnel in accordance with this
Policy.
5-3. Supervisor. It isthe supervisor’sresponsibility to:
() Befamiliar with this Policy and any related policies and procedures.
(b) Investigate reported suspicious behaviors while maintaining the confidentiality of the
person who reported the suspicious behavior.
() Promptly intervene with employees who are believed to be under the influence of
prohibited drugs and/or alcohol.
(d) Monitor the employee under the influence of prescription and/or over-the-counter
medications that could compromise the safety of the employee, fellow employees, or the
public.
(e) Send the employee through the contracted transportation service for drug and a cohol
forensic testing.
(f) Take appropriate action as outlined by this Policy.
(g) Sign the Return to Work Agreement along with the employee and ONEAP counselor
that was developed by ONEAP.
(h) Send a copy of the consent to submit to drug and alcohol testing form signed by the
employee to EHN.
5-4. Supervisor and Employee. Supervisors and employees that fail to adhere to their
responsibilities under this Policy may be subject to disciplinary action or other consequences as
explained in Article XIII.
5-5.  Off-duty Use of Prohibited Drugs or Alcohol. Off-duty use of prohibited drugs or acohol
may result in continued impairment during on-duty hours, which shall then constitute a violation of
this Policy. It isthe employee’ s responsibility to understand the consequences of off-duty use, and
take steps to avoid the possibility of on-duty impairment. In the case where employeeis called in
for an emergency or unplanned work (this does not include those on-call), and he or she has been
using prohibited drugs or drinking alcoholic beverages prior to such a call, such employee should

3
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decline to report until the effects of the prohibited drugs or alcohol have left his or her system.
Such refusal to report shall not be viewed as improper, and disciplinary action shall not arise
specifically from such refusal.

5-6.  Use of Controlled Substances That May Affect Safety or Performance. Employees who are
taking or are under the influence of any controlled substances during working hours (such as
prescription medication or over the counter medication), which may affect the employee's job
performance or safety of the employee, fellow employees, public, or assets of the Tribe have the
following obligations:

(@ The employee shal notify the employee’s immediate supervisor about the use of the
substance and possible work-related effects prior to commencing work.

(b) Upon request, the employee may be required to obtain a written statement of any work
restrictions or impact on performance or safety relating to the legal substances from his
or her physician or pharmacist.

(c) An employee shall not sell or share his or her prescribed medications with any other
person, and shall not take medications that are prescribed to another person.

(d) It may be necessary for the employee’s supervisor, area manager or Employee Health
Nursing (EHN) to consult with the employee's persona physician or an MRO to
determine if the medication might impact the employee’s ability to perform his or her
job, or pose a hazard to other employees or to the general public.

(e) The employee’ s duties may be temporarily modified for up to one hundred eighty (180)
days. Any modification of duties shall result in the appropriate modification of pay as
established by the Human Resources Department.

Article V1. Prohibited Behavior

6-1. An applicant or employee of the Tribeisin violation of this Policy if he or she:
() Uses, possesses, and/or sells prohibited drugs, or is under the influence of prohibited
drugs or acohol while on duty. Notwithstanding Article X1, any employee who is caught
using, possessing or selling prohibited drugs shall be immediately terminated from employment
with the Tribe.
(b) Fails to inform his or her supervisor of being under the influence of prescription
medication and/or over-the-counter medication(s) which may affect the employee’'s job
performance or safety of the employee, fellow employees, public, or assets of the Tribe.
(c) Uses unauthorized prescription drugs or intentionally misuses and/or abuses
prescription medications.
(d) Refusesto test.
(e) Has a confirmed positive test after completing a drug and/or alcohol forensic test
through EHN or its designee, or has a confirmatory test come back as positive.

Article VII. Reasonable Suspicion

7-1. Establishing reasonable suspicion begins when the supervisor becomes aware either by
personal observation and/or secondary reported observation that an employee may be under the
influence of drugs and/or alcohol: this may include seeing or receiving a report that the employee
has taken or possess prohibited drugs or prescription medication that is not specifically prescribed
to that employee. In order to make a reasonable suspicion determination, the supervisor shall
evaluate the following:



193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236

84 of 124

Specific, contemporaneous and articulable observations concerning appearance,
behavior, speech, or body odors of the employee consistent with possible drug use or
alcohol misuse. The observations may include indications of the chronic and
withdrawal effects of prohibited drugs or alcohal.
7-2. The supervisor shall document his or her observations and discuss the matter with the
employee. During this discussion, the supervisor may ask the employee for proof of a
prescription. The employee shall comply with this request. |If after a discussion with the
employee, the supervisor continues to suspect the employee may currently still be under the
influence or reasonable suspicion is otherwise established, the supervisor shall refer the employee
for drug and alcohol forensic testing.

Article VIII1. Drug and Alcohol Testing
8-1. Drug and alcohol tests are forensic in nature, meaning they are performed to formalize
conditions of employment as described in this Policy. To ensure the accuracy and fairness of this
Policy, all forensic testing shall be conducted according to the Department of Health and Human
Services, Substance Abuse and Mental Health Services Administration (SAMSHA) guidelines for
Federal Workplace Drug testing Programs
8-2. The Employee Health Nursing Department or its designee shall use Federal Drug
Administration approved urine tests and National Highway Transportation Safety Administration
(NHTSA) certified evidential breath testing devices or NHTSA certified saliva-screening devices,
operated by technicians whose training terminology, procedures, methods, equipment, forms, and
quality assurance comply with best practices.
(& Confirmation drug testing done on urine specimens shall be conducted by a laboratory
which is certified by the U.S. Department of Health and Human Services using its
confirmation methods and established cut-off levels. Laboratory-confirmed results shall
undergo the verification process by a MRO.
(b) Confirmation breath alcohol testing shall be performed using an NHTSA certified
evidential breath testing device.
(c) Confirmation drug testing done by saliva testing shall be performed using an NHTSA
certified salivatest.
8-3. Each employee, as a condition of employment, is required to participate in pre-employment,
reasonable suspicion, and follow-up testing upon the request of an appropriate authority.
8-4. A negative test result is required for employment eligibility. In cases where a test result is
diluted or the test was cancelled, retesting urine for drugs is required. If the re-test results in a
negative-dilute, the applicant shall be given a negative test result. If the re-test results in a
positive-dilute, then the applicant shall be given a positive test result. Other retesting may also be
required at the direction of the MRO.

Article IX. Refusal to Test
9-1. Refusal to test is prohibited behavior as defined in Article V1. Refusal to test carries the same
consequences as a non-negative and/or confirmed positive test result. Examples of refusal to test
include, but are not limited to:

() Substituting, adulterating (falsifying), or diluting the specimen

(b) Refusal to sign the required forms
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(c) Refusa to cooperate in the testing process in such a way that prevents completion of
accurate testing and as directed by the collector

(d) Failing to remain at the testing site until the testing process is complete

(e) Providing an insufficient sample of urine or breath

(f) Failing to test or to re-test

(g) Failing to appear within two (2) hours after an order or request is made for testing or
re-testing.

(h) Behaving in a confrontational or discourteous manner that disrupts the collection
process

Article X. Waiting Period

10-1. An employee shall be immediately removed from duty without pay during the waiting
period between the time of specimen collection and the employer’ s notification of negative results
on both tests, alcohol and drugs, or MRO-verified negative test results.

10-2. When negative test results are made available to the employer, the supervisor shall notify
the employee by telephone and by certified mail using the contact information provided by the
employee. The notice to the employee shall identify a reinstatement date. Back pay shall be
provided in accordance with the Back Pay Policy. However, if the employee fails to return to
work on the assigned reinstatement date as instructed in the notice from the supervisor, the
supervisor shall discipline the employee in accordance with the Personnel Policies and Procedures,
unless an extension is granted in writing by the supervisor along with the reason for the extension.
An employee who is ultimately terminated for failure to return to work on his or her assigned
reinstatement date shall not be eligible for employment for one (1) year after the date of
termination.

10-3. Thisarticle applies only to current employees who meet the reasonable suspicion standard.
It does not apply to applicants.

Article XI. Consequences for Prohibited Behavior

11-1. Either an internal applicant or an external applicant may decline the position at any time
before being directed to the Employee Health Nursing Department or other designated testing site
for his or her drug and alcohol testing.

11-2. External Applicant. If an external applicant fails to show at the testing site within the time
alotted, or on the date of the scheduled test, or has engaged in prohibited behavior as listed at
section 6-1(e) that has been documented, the employment offer shall be withdrawn. An externa
applicant shall not be eligible for hiring consideration for one hundred eighty (180) days from the
date of the urine drug screening test.

11-3. Internal Applicant. If an internal applicant fails to show at the testing site within the time
alotted, or on the date of the scheduled test, or has engaged in prohibited behavior as listed at
section 6-1, the employment offer shall be withdrawn. The applicant shall be removed from duty
and subject to respective consequences of this Policy. The applicant shall not be eligible for hiring
consideration in a different position for one hundred eighty (180) days from the date of the urine
drug screening test.

11-4. Employee. If an employee has engaged in prohibited behavior as listed in section 6-1,
and/or fails to cooperate by not responding to contact from the MRO within ten (10) business days
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(which shall be deemed thereafter as a definite positive test), he or she shall be removed from duty
and subject to the respective consequences of this Policy.
11-5. Consequences.

(&) First Violation.

(1) Any employee who engages in prohibited behavior as defined in Article VI for
the first time shall be removed from duty without pay and shall receive a mandatory
referral to ONEAP for an assessment. The ONEAP shall aso determine if the
employee shall be subject to return-to-duty/follow-up testing. If follow-up testing
isrequired, the testing shall be at the employee’ s expense.
(2) The employee shal be required to sign a Return-to-Work Agreement and
submit it to his or her supervisor within ten (10) calendar days or the employee shall
be terminated and ineligible for re-hire for one (1) year.
(A)  When the supervisor signs the Return-to-Work Agreement the
employee shall be placed back on the work schedule by the next regularly
scheduled workday.
(3) Failure to comply with the Return-to-Work Agreement shall result in the
employee being terminated and ineligible for re-hire for one (1) year.

(b) Second Violation.

(1) Any employee who engages in prohibited behavior as defined in Article VI a
second time within his or her lifetime of employment with the Tribe shall be
removed from duty without pay and shall receive a mandatory referral to ONEAP
for an assessment.
(2) The employee shall be required to sign a Return-to-Work Agreement and
submit it to their supervisor for signature within ten (10) calendar days or the
employee shall be terminated and ineligible for re-hire for one (1) year. After a
second violation the employee shall not be placed back on the work schedule until:
(A) The employee receives approval from the ONEAP that they have
demonstrated sufficient progress in a treatment program that would indicate
the employee is drug and alcohol free within thirty (30) days of the
employee being removed from duty; and
(B) The employee completes a return-to-duty drug screening and alcohol
test at a SAMHSA-certified facility at their own expense, which shall be
negative within thirty (30) days of the employee being removed from duty;
(C) The ONEAP notifies the supervisor of the employee's eligibility to
return to work.
(3) As a condition of continuing employment, the employee shall participate in
follow-up testing with continued negative results as directed by the ONEAP and
listed in the Return-to-Work Agreement. All follow-up testing shall be at the
employee’ s expense.
(4) Failure to comply with the Return-to-Work agreement shall result in the
employee being terminated and ineligible for re-hire for one (1) year.

(c) Third Violation.

(1) Any employee who engages in prohibited behavior as defined in Article VI a
third time in his or her lifetime of employment with the Tribe shall be terminated.
The employee shall not be eligible for employment unless he or she receives a

7
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forgiveness pursuant to the Pardon and Forgiveness Law. An employee that
receives aforgiveness shall not be eligible for re-hire for one (1) year after the date
of termination.

Article XI1. Re-hire
12-1. Former employees that were terminated due to violations of this Policy shall provide, along
with their application for employment, the following:
(a) Proof of completion of acertified Alcohol and Other Drug Abuse program; and
(b) A negative drug screening and alcohol test at a SAMHSA-certified facility completed
within the last thirty (30) days. This drug screening and alcohol test shall be done at their
own expense.

Article XI11. Other Potential Consequences
13-1. The violation of this Policy may result in consequences to the employee beyond any
discipline or corrective action that may be taken. Other potential consequences include the
following:
(&) Disqualification of Unemployment Benefits: Employees who are terminated as a result
of aviolation of this Policy may be ineligible for unemployment benefits.
(b) Impact on Workers Compensation Benefits: Workers Compensation benefits may be
impacted pursuant to the Oneida Workers Compensation Ordinance if an employee
suffers an injury in a work-related accident that occurred while engaged in a violation of
this Policy.
(c) Criminal Penalties: Employees whose conduct violates state or federal criminal laws
may be referred to appropriate law enforcement for criminal prosecution.
(d) Liability for Accidents: Employees whose conduct in violation of this Policy causes an
accident may be held personally responsible for losses associated with the accident, and
may be required to pay for those losses.

Article XIV. Confidentiality

14-1. Information related to the application of this Policy is confidential. Access to this
information is limited to those who have a legitimate “need to know” in compliance with relevant
laws and personnel policies and procedures.

14-2. All drug and alcohol testing information shall be maintained in confidential records,
separate from the employee’s clinical and personnel files. The employee may request a copy of his
or her records. The records may be requested by a third party in accordance with the Oneida
Personnel Policies and Procedures.

Article XVV. Communication
15-1. HRD shall communicate this Policy to all employees to ensure all employees are aware of
their role in supporting this Policy:
(@ All employees shall be given information on how to access this Policy.
(b) ThisPolicy shall be reviewed in new employee orientation and other means, as deemed
appropriate by HRD.
(c) All employees shall sign an acknowledgment form stating they have received a copy of
this Policy, have read and understand it, and agree to follow this Policy.

8
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See GTC-1-31-94-B

Adopted by the OBC on 8-17-94

Emergency Amendments BC-04-20-95-C

Adopted BC-10-25-95-A (repealed previous versions)
Amended BC-10-20-99-A

Amended BC-12-05-07-B

Amended BC-12-11-13-F
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Oneida Nation
Oneida Business Committee
Legislative Operating Committee

PO Box 365 * Oneida, Wi 54215-0365 0 E DA
Oneida-nsn.gov

HniDouT™

TO: Oneida Business Committee

FROM: Brandon Stevens, LOC Chairperson l)b
DATE: July 27,2016

RE: Garnishment Law Amendments

Please find the foHoWing attached backup documentation for your consideration of the
Garnishment law amendments:

Resolution: Garnishment (Law) Amendments

Statement of Effect: Garnishment (Law) Amendments
Garnishment (Law) Amendments Legislative Analysis
Garnishment (Law) Amendments Redline Draft
Garnishment (Law) Amendments Clean Draft
Garnishment (Law) Amendments Fiscal Impact Statement

Lok wWwN e

Overview

This Resolution adopts amendments to the Garnishment law which are summarized as follows:

e The current law sets the garnishment action fee at $25.00 and the administrative fee at
$5.00. These amounts have been removed from the law and instead the Judiciary is
authorized to determine the garnishment action fee amount [see 58.5-3(a)(1)], while the
Accounting Department determines administrative fee amount [see 58.5-6(a)]. '

e The current law allows the parties to be represented by someone to speak on their behalf.
The proposed amendments limit representation to an attorney or advocate [see 58.5-4(d)].

e A post judgment interest must be applied to the amount received on the date of the -
garnishment order [see 58.5-6(d)]. The post judgment interest rate is a fixed rate and will
be determined by 1) an agreement by both parties or 2) an annual post judgment rate
equal to one percent plus the prime rate that was in effect on the date of the judgment [see
58.5-6(d)(1)&(2)].

¢ Oneida entities, including chartered corporations, do not require a judgment or a
garnishment order to garnish an employee’s earnings to collect a debt owed to the Nation
[see 58.6-1]. Oneida entities must follow the notification procedure [see 58.6-2]. An
employee can request a garnishment hearing with the Judiciary within 30 days of the date
of the final notice to challenge the debt owed to the Nation or to request a reduced
garnishment amount [see 58.6-7]. The debtor is responsible for the Jud101ary S
garnishment action fee [see 58.6-3(b)(8)].

In accordance with the Legislative Procedures Act, a public meeting was held regarding these

amendments on February 18, 2016 with a comment period closing on February 25, 2016. Those
comments were considered by the Legislative Operating Committee (LOC) at a work meeting

A good mind. A good heart. A strong fire.
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held on April 6, 2016. Based on the public comments received significant revisions were made
to the garnishment process, namely no longer requiring Oneida entities, including chartered
. corporations, to receive a judgment or a garnishment order to garnish an employee’s earnings to
collect a debt owed to the Nation [see 58.6-1]. '

Because this was such a significant revision, the LOC held a second public meeting on June 3,
2016 with a comment period closing on June 10, 2016. The public meeting comments from the
second public meeting were considered by the LOC at the July 6, 2016 LOC meeting.

Requested Action
Approve the Resolution: Garnishment (Law) Amendments

7N
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Page 2 of 2 A good mind. A good heart. A strong fire. ONEIDA
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BC Resolution
Garnishment (Law) Amendments

the Oneida Nation is a federally recognized Indian government and a treaty tribe
recognized by the laws of the United States of America; and

the Oneida General Tribal Council is the governing body of the Oneida Nation;
and

the Oneida Business Committee has been delegated the authority of Article IV,
Section 1, of the Oneida Tribal Constitution by the Oneida General Tribal
Council; and

the law allows the Judiciary to issue a garnishment order based on a creditor’s
judgment received from a court of competent jurisdiction; and

the law is silent as to whether post-judgment interest may be included in a
garnishment order; and

in order to compensate the creditor for the time and effort spent to enforce the
judgment, the amendments to the law require the Judiciary to include post-
judgment interest in the garnishment order; and

the law requires all creditors, including entities of the Nation, to receive a
judgment from a court of competent jurisdiction prior to a garnishment, which
requires the Nation’s government to expend funds and staff time collecting the
Nation’s debt through the Judiciary; and

in order to facilitate the collection of debts owed to the Nation, the amendments to
the law revise the process for collection of debt owed to the Nation to allow for
automatic garnishment upon satisfaction of the notice requirement without
requiring a judgment from a court of competent jurisdiction or a garnishment
order from the Judiciary; and '

debtors contesting the validity of a debt owed to the Nation may request a hearing
with the Judiciary; under such circumstances a judgment is still not required, but
the Nation may not garnish without a garnishment order from the Judiciary; and

the law sets the garnishment action fee at $25.00 and the administrative fee at
$5.00, which requires the law be amended in order to change the fee; and

in order to provide flexibility in the setting of fees, the amendments to the law
remove the exact amount of the fees and instead authorizes the Judiciary to
determine the garnishment action fee amount and the Accounting Department to
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Resolution
Page 2

determine the administrative fee amount so long as the fee amounts are posted at
the Judiciary and on the Judiciary’s website; and

WHEREAS, the law allows a debtor to be represented by another person to speak on their
behalf; and

WHEREAS, in ordér to be consistent with the Rules of Civil Procedure, the amendments to the
law limit representation to an attorney or advocate; and

NOW THEREFORE BE IT RESOLVED, that the amendments to the Garnishment (law) are
hereby adopted and become effective in thirty (30) calendar days.
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Oneida Nation

Oneida Business Committee
Legislative Operating Committee

PO Box 365 ¢ Oneida, Wi 54115-0365 , ONEI DA

Oneida-nsn.gov

W AApout

 Statement of Effect
Resolution: Garnishment (Law) Amendments

Summary

This resolution adopts permanent amendments to the Garnishment law, formerly called the
Garnishment Ordinance. The amendments can be summarized as follows:
e The current law sets the garnishment action fee at $25.00 and the administrative fee at $5.00.

These amounts have been removed from the law and instead the Judiciary is authorized to
determine the garnishment action fee amount [see 58.5-3(a)(1)], while the Accounting
Department determines administrative fee amount [see 58.5-6(a)].

‘e The current law allows the parties to be represented by someone to speak on their behalf. The
proposed amendments limit representation to an attorney or advocate [see 58.5-4(d)].

e A post judgment interest must be applied to the amount received on the date of the garnishment
order [see 58.5-6(d)]. The post judgment interest rate is a fixed rate and will be determined by 1)
an agreement by both parties or 2) an annual post judgment rate equal to one percent plus the
prime rate that was in effect on the date of the judgment [see 58.5-6(d)(1)&(2)].

e Oneida entities, including chartered corporations, do not require a judgment or a garnishment
order to garnish an employee’s earnings to collect a debt owed to the Nation [see 58.6-1]. Oneida
entities must follow the notification procedure [see 58.6-2]. An employee can request a
garnishment hearing with the Judiciary within 30 days of the date of the final notice to challenge
the debt owed to the Nation or to request a reduced garnishment amount [see 58.6-7]. The debtor
is responsible for the Judiciary’s garnishment action fee [see 58.6-3(b)(8)].

Submitted by Krystal L. John, Staff Attorney

Analysis from Legislative Reference Office
This Resolution adopts permanent amendments to the Garnishment (law), previously the
Garnishment Ordinance, which was adopted through resolution BC-01-02-97-G and
‘subsequently amended by resolution BC-06-25-14-B.

The first noted amendment to the law is removing the actual amount of the applicable fees from
the law. Rather, the law allows the garnishment action fee and the administrative fee to be
determined by the Judiciary and the Accounting Department respectively, so long as the fee
amounts are posted at the Judiciary and on the Judiciary’s website. This maintains notice of the
fees while simultaneously providing flexibility to adjust the fee amounts without requiring
amendments to the law.

A good mind. A good heart. A strong fire.
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The second noted amendment to the law changes the provision which generally allowed any
party to speak on behalf of the debtor to limit representation to attorneys and advocates. This is
consistent with the Rules of Civil Procedure, which apply to matters heard by the Trial Court,
including garnishment hearings.

The third noted amendment was to include a provision that requires the Judiciary to include post-
judgment interest in all garnishment orders. Including post-judgment interest serves to
compensate the creditor for the time and effort required to enforce the creditor’s judgment. The
post-judgment interest rate is a fixed rate that is determined either by (1) an agreement by both
parties or (2) an annual post judgment rate equal to one percent plus the prime rate that was in
effect on the date of the judgment.

The fourth noted amendment was to revise the garnishment process as it applies to the collection
of debt owed to the Nation. Currently, tribal entities, including chartered corporations, are
required to receive a judgment from a court of competent jurisdiction and go through the
judiciary to enforce the judgment through garnishment, just like any other creditor. In order to
make collection of debt owed to the Nation simpler, as other governments have done, the
amendments to the law allow for automatic garnishment upon satisfaction of the named notice
requirements.

Due process is provided to debtors of the Nation by affording debtors the opportunity to request
a hearing with the Judiciary in the event there is a dispute at the validity or amount of the debt.
When a hearing is requesting, the Nation’s entity is still allowed to skip the step that requires a
judgment prior to seeking garnishment, but stops the automatic garnishment by requiring a
garnishment order from the Judiciary prior to garnishment.

Conclusion
Adoption of this Resolution would not conflict with the Nation’s laws.

£\
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Maureen Perkins

David P. Jordan Krystal L. John

Judiciary.
To determine whether or not to include interest when a garnishment is ordered.

The purpose of this [aw to exercise the authority of the Nation to provide an effective
mechanism for creditors to access an employee’s income for reduction of personal
debt [see 58.1-1].

Employees of the Nation that incur personal debt, the Accounting Department, the
Judiciary (excluding the Family Court), creditors (can include Oneida entities), and a
court of competent jurisdiction

Judiciary Law and Rules of Appellate Procedure. The Child Support Law and Per
Capita Law have similar concepts.

The Judiciary can issue a garnishment order against a debtor [see 58.5-4].

Oneida entities do not need a judgment or garnishment order [see 58.6-1]; however
the debtor can request a garnishment hearing to contest the validity of the debt or to
request a reduced garnishment amount [see 58.6-7].

The debtor can request a reduction in the required twenty (20) percent of their
disposable income with appropriate justification and documentation [see 58.5-
6(c)(1)(A)]

Garnishments will not affect current or potential employment with the Nation [see

58.8].

Either party can appeal a decision regarding a garnishment order to the Court of
Appeals [see 58.9]. ‘

Public meetings were held February 18 and June 3, 2016. The LOC has reviewed the
public comments received during the public comment period; any changes made
.| based on the public comments received have been incorporated into this draft.

Overview :

This law and the Child Support law both deal with wage withholdings; however, this law
sets the process for withholdings of the Nation’s employees that have personal debt. This
personal debt can include, but is not limited to child support orders from a court of competent
jurisdiction. Child Support sets the process for child support orders made by the Family Court;
those orders will not follow this law [see 58.7 and Child Support 78.9-2].

This law explains how a creditor can seek a garnishment order against an employee of the
Nation for personal debt. The creditor, other than Oneida entities, must file a petition with the
Judiciary and once the petition is received, the Judiciary must hold a garnishment hearing within
60 days. Within five business days of the garnishment hearing, the judge will make a final
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decision and notify the parties. If the judge issues a garnishment order, he/she will calculate a
percentage of the debtor’s disposable income that will be garnished, starting with a presumption
that 20 percent of the debtor’s disposable income can be garnished. However, the debtor can
request a lesser percentage be garnished from his/her disposable income if the debtor meets
established criteria. The debtor can also request a greater percentage be garnished. Once the
garnishment order is issued, the Accounting Department will begin deducting the appropriate
amount from the debtor’s paycheck within ten business days of receiving a copy of the
garnishment order. If the debtor owes $50 or less, the Judge can hold a summary proceeding
which does not require a formal hearing.

Oneida entities are- not subject to the garnishment process requirements regarding a
judgment and can garnish without going through the Judiciary unless the debtor requests a
garnishment hearing. The entity owed the debt must provide two written notices of the debt to
the debtor before issuing the notice to garnish. The notice to garnish must also appear in the
Nation’s newspaper. Once this has been satisfied, the Accounting Department will calculate the
garnishment amount or the Nation’s entity owed debt. The Accounting Department will begin
deducting the appropriate amount from the debtor’s paycheck within ten business days of the
close of the debtor’s thirty (30) calendar day time period to resolve the debt or request a
garnishment hearing or enter into an alternate garnishment agreement.

A party can appeal the judge’s decision regarding the garnishment. An employee cannot
be discharged, disciplined or an applicant cannot be turned away solely because he/she is subject
to a garnishment action.

Proposed Amendments

» The current law sets the garnishment action fee at $25.00 and the administrative fee at
$5.00. These amounts have been removed from the law and instead the Judiciary is
authorized to determine the garnishment action fee amount [see 58.5-3(a)(1)], while the
Accounting Department determines administrative fee amount [see 58.5-6(a)].

» The current law allows the parties to be represented by someone to speak on their behalf.
The proposed amendments limit representation to an attorney or advocate [see 58.5-
4@d)].

» A post judgment interest must be applied to the amount received on the date of the
garnishment order [see 58.5-6(d)]. The post judgment interest rate is a fixed rate and will
be determined by 1) an agreement by both parties or 2) an annual post judgment rate
equal to one percent plus the prime rate that was in effect on the date of the judgment
[see 58.5-6(d)(1)&(2)].

* Oneida entities, including chartered corporations, do not require a judgment or a
garnishment order to garnish an employee’s earnings to collect a debt owed to the Nation
[see 58.6-1]. Oneida entities must follow the notification procedure [see 58.6-2]. An
employee can request a garnishment hearing with the Judiciary within 30 days of the date
of the final notice to challenge the debt owed to the Nation or to request a reduced
garnishment amount [see 58.6-7]. The debtor is responsible for the Judiciary’s
garnishment action fee [see 58.6-3(b)(8)].

Other

Oneida Tribe of Indians of Wisconsin has been changed to Oneida Nation to reflect
approved constitutional amendments. Please refer to the fiscal impact statement for any financial

Page 2 of 3
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51  impacts.
52 Considerations
53 The LOC may want to consider the following: ‘
54 * This law defines Judiciary as “the judicial system that was established by . . . GTC
55 . Resolution 01-07-13-B to administer the judicial authorities and responsibilities of the
56 Nation” [see 58.3-1 (0)]. Because the Family Court was adopted pursuant to BC
57 Resolution 05-08-13-A, it not included in the definition for “Judiciary” and cannot hold
.58 garnishment hearings in accordance with this law. This is appropriate because the
59 Judiciary is the appropriate court to determine garnishment actions for the Family Court.
60
61
62
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Chapter 58
GARNISHMENT Ordinanee Hﬂ’fﬁ/ T
Lotihwistahkwa Olihwa-ke ‘ Do

the matter of taking money out
58.1. Purpose and Policy , 11 s86. Garnishment to Collect Debt Owed to the Nation
58.2. " Adoption, Amendment, Repeal 12 587 Recognition of Child Support Orders
58.3. Definitions 13 588. Discharge from Employment
58.4, General 14 5809, Appeals
58.5. Garnishment Action Procedure 15

' 18 5811

58.1. Purpose and Policy-

58.1-1. The purpose of this Ordinanecelaw is to utilizeexercise the authority of the Oneida—Tribe
of-IndiansNation to provide an effective mechanism for creditors to access an employee’s
income for reduction of personal debt.

58.1-2. It is the policy of the Oneida—Tribe—ofIndians—of WiseensinNation to afford all

individuals due process.

58.2-1—. Adoption, Amendment, Repeal:

58.2-1. This law is adopted by the Oneida Business Committee by resolution # BC-4- 2-97-G
and amended by resolution BC-06-25-14-B-_and

58.2-2. This law may be amended or repealed by the Oneida Busmess Committee or General
Tribal Council pursuant to the procedures set out in the Oneida Admm&str»a%weLeglslath

Procedures Act-by - : : :
58.2-3. Should a provision of this law or the apphca’uon thereof to any person or circumstances
be held as invalid, such invalidity shall not affect other provisions of this law which are

considered to have legal force Wlthout the invalid port1ons

58.2-4. In the event of a conflict between a provision of this law and a provision of another
law, the provision of this law shall control. '

58.2-5. This laWﬂaayLbeeﬁeéas—theﬁGafmshmeﬂ%&dmaﬂe%
&V&Hab{ebyls adopted under the federal@e&sw&eﬂlfe%eeﬁeﬁﬁet—}é—&%%—emeq——sﬁ%e

vsauthority of the

Const1tut10n of the Oneida Nation.

582-1.58.3. Definitions
58.3-1. +This Astielesection shall govern the definitions of words or phrases as used herein.
All words not deﬁned herein shall be used in then ordmary and ever yday sense.

58-1
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the OneidaTribe (a) “Accounting Depaltment means the area of the Nation

charged with keeping the records of financial transactions and includes accounts payable
and receivable, inventory, payroll, fixed assets and other financial elements. ‘

(b) “Administrative Fee” means the fee assessed against the debtor each week the
Accounting Department is responsible for processing the garnishment to cover the
Accounting Department’s costs associated with implementing the garnishment.

(¢) “Business Day” means Monday through Friday between the hours of 8:00 a.m. and
4:30 p.m., excluding holidays recognized by the Nation.

(d) “Creditor” means anyone who is awarded a money judgment which includes both
Oneida entities and outside entities. Should the Nation be the creditor, a designee efthe

department;—program-or-enterprisefrom the Oneida entity shall represent the claim of
mdebtedness

583 6~ (e) “Debtor” means the employee whom the 1ud,qment has been awarded against
and/or whom owes a debt to the Nation.
(f) “Disposable Earnings” means the part of the debtor’s gross earnings for a pay period
remaining after deductions required by state and federal law and for health insurance
costs which is presumed to be thirty percent (30%) of the debtor’s gross earnings.
(g) “Earnings” means compensation payable in exchange for personal services and
includes, but is not limited to, wages, salaries. bonuses, commissions, expense
reimbursements, trade-back-for-cash benefits and/or final paychecks involving pay-out of
benefits. 4
(h) “Employee” means any individual hired by the Nation and on the Nation’s payroll
and encompasses all forms of employment, including but not limited to, full-time, part-
time, at-will, elected/appointed officials, political appointees and contracted persons.

(i) “Garnishment” shallmeanmeans the legal process in which meney-inthe-hands-efthe

Oneida—tribethe carnings of Indians—of Wisconsin-as-employer,—dueto-the respondent
andthe debtor are being-claimed-by-a-ereditorrequired to be withheld by the Nation for a

payment of a debt.

583-7— () “Garnishment Action Fee” means the fee paid to the Judiciary to cover the
administrative costs incurred during the garnishment proceedings.
(k) “Garnishment Hearing” means the time and location where the Judiciary hears
relevant evidence, determines the validity of the petition for garnishment and identifies
the amount of the garnishment order, if applicable.
()_“Garnishment Order” means the order issued by the Judiciary which requires the
Nation to withhold an employee’s earnings in order to satisfy a creditor’s unpaid money
judgment or a debt owed to an entity of the Nation and includes any fees assessed against
the debtor. _
(m)“Judge” means the member of the Judiciary assigned to hear the petition for

garnishment,

58-2
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(n) “Judegment” means any judgment, decree, or order from a cowrt of competent
jurisdiction, including, but not limited to, the Judiciary, which awards money to one or
more parties.
(0) “Judiciary” means the judicial system that was established by Oneida General Tribal
Council resolution GTC-01-07-13-B to administer the judicial authorities and
responsibilities of the Fribe-Nation.

583-8—Reservation’ shallmean-all-Hands-within the- (p) “Oneida Indian
Reservationbntity” means a department, board, committee, commission or chartered
corporation of the Nation or the Judiciary.
(q) “Nation” means the Oneida Nation.
(rq)“Petition” means a formal written request to the Judiciary to hear a garnishment

matter.

58.4Wisconsinas-established. General
58.4-1. Jurisdiction. By filing a petition, creditors are submitting to the jurisdiction of the

Nation for the subject action.

58.4-2. Consumer Protection Act. This law may be interpreted to allow the fullest protections

available to debtors by the Freatyfederal Consumer Protection Act, 16 U.S.C. §1671, et seq.

state laws protecting debtors in child support orders, and other federal laws.

58.5. Garnishment Action Procedure

58.5-1. Applicability. This section applies to the collection of all debt through the ,qalmshment

process except as provided in section 58-6.

58.5-2. Judgment Required. Except as provided in section 58-6. a judgment is required prior to

filing a garnishment petition.

58.5-3, Filing Action. In order to initiate a garnishment, the creditor shall file a petition with

the Qﬁeida,—}g%gl udiciary. The creditor shall ensure that the petition identifies the creditor, the
intended debtor, any other interested parties, the reason for the claim, the name of the court that

issued the judement, the amount awarded: the creditor shall also include a copy of the judgment
the petition is based upon.

58:3-9 “Respondent’(a) The Creditor shall meanpay the employeegarnishment action
fee before the Judiciary may consider the petition complete.
(1) The Judiciary shall determine the amount of the garnishment action fee and
post notice of the fee amount at the Judiciary and on the Judiciary’s webpage.
58.5-4. Garnishment Hearing. The Judiciary shall hold a garnishment hearing within sixty (60)
days of receiving the completed petition.
(a) The Judiciary shall provide written notice of the garnishment hearing to the creditor,
debtor and any other interested parties within ten (10) business days of receiving the
completed petition.
(b) The debtor may challenge the authenticity of the judgment document or the debt
owed to an Oneida Tribe-wheentity at the garnishment hearing but he or she may not
challenge the validity of the judgment.
(c) A garnishment hearing may be used to resolve one (1) or more petitions for one (1) or
more debtors; however, the Judiciary shall hear and determine each petition separately.
(d)  Throughout the garnishment proceedings, the parties may choose to represent
themselves or may be represented by an attorney or advocate. The Judiciary shall

58-3
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145 provide all parties with an equal opportunity to present evidence at the garnishment
146 hearing.
147 | 58.5-5. Final Decision. The judge shall make the final decision regarding a garnishment order
148 | within five (5) business days of the garnishiment hearing. The judge shall provide written notice
149 | of the final decision to all parties within ten (10) business days of his or her decision. If a
150 | garnishment order is issued, the Judiciary shall include a copy of the garnishment order in the
151 | written notice. ‘
152 | 58.5-6. Garnishiment Orders. Should the Judiciary issue a garnishment order, it is required to
153 | include the following: ‘

154 (a) Administrative Fee. An administrative fee which the Accounting Department shall
155 determine with notice of the fee amount provided to the Judiciary. The Judiciary shall
156 post notice of the administrative fee amount in the Judiciary and on the Judiciary’s
157 webpage. :

158 (b) Garnishment Action Fee. If the petition is submitted by the creditor, the judiciary
159 : shall include the amount of the garnishment action fee originally paid by the creditor in
160 the garnishment order to reimburse the creditor for his or her costs to enforce the
161 judgment. ‘

162 (c) Garnishment Amount. __The judge shall begin with a presumption that a total of
163 twenty percent (20%) of a debtor’s disposable earnings per pay period may be subject to
164 a-garnishment-action-within(s) at any one (1) time.

165 (1) In calculating the Oneida-Tribeamount of the garnishment per pay period, the
166 judge may not include amounts garnished pursuant to child support orders when
167 calculating twenty percent (20%) of the debtor’s disposable earnings.

168 (A) The debtor may request the Judiciary to lower the percentage
169 deducted from his or persenher disposable earnings if the he or she can
170 show that requiring a deduction of the maximum twenty percent (20%)
171 would cause him or her undue harm by demonstrating that one (1) or more
172 of the following apply:

173 (i) The debtor is subject to a—repayment—aetionchild support
174 orders that would leave him or her with less than fifty percent
175 (50%) of his or her earnings;

176 _ (ii) The debtor receives, is eligible for or, within six (6) months
177 of the date the Judiciary received the completed petition, received
178 public assistance;

179 (iii) The debtor’s household income is below the current federal
180 poverty level:

181 (iv) The garnishment of twenty percent (20%) of the debtor’s
182 disposable earnings would cause the debtor’s household income to
183 . ' drop below the current federal poverty level; or )

184 (v) The garnishment of twenty percent (20%) of the debtot’s
185 disposable earnings would cause the debtor undue harm for
186 reasons not identified in this section.

187 (2) The debtor may request a higher percentage be deducted from his or her
188 disposable earnings. The debtor shall make such requests directly to the
189 Judiciary.

190 (3) Nothing in this law prohibits the debtor from makirg additional payments to
191 satisfy the garnishment order, provided that, if a creditor receives payments from
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the debtor outside of the garnishment process, the creditor shall provide notice of
said payment to the Accounting Department with a copy to the debtor.
(d) Post Judgment Interest. The Judiciary shall include in the garnishment order a one
(1) time post judgment interest charge to judgment amount. The Judiciary shall
determine the post judgment interest rate by one (1) of the following means:
(1) An agreement by the parties to the garnishment as to a fair post judgment
interest rate; or
(2) A post judgment interest rate equal to one percent (1%) plus the prime rate in
effect on the date in which the judgment was awarded or the date of the final
notice of indebtedness with intent to garnish. as reported by the Federal Reserve
Board in federal reserve statistical release H. 15,
58.5-7. Notice of Garnishment to Accounting Department. The Judiciary shall provide the
Accounting Department with a copy of the garnishment order after the timeframe for all appeals
has been exhausted.
58.5-8. Garnishment Implementation. Within ten (10) business days of receiving a copy of the
garnishment order the Accounting Department shall implement the garnishment by deducting the
appropriate amount from the debtor’s paycheck(s) and forwarding that amount to the creditor,
The Accounting Departmeént shall notify the debtor and creditor when the garnishment order has
been fulfilled. .
58.5-9. Summary Process. The Judiciary shall summarily process petitions when the debtor
owes fifty dollars ($50) or less. unless the debtor formally requests a garnishment hearing, For
the purposes of this section, to summarily process a petition means a judge may make a
determination regarding the garnishment order without holding a garnishment hearing.
58.5-10. Records. The Judiciary shall keep records of all garnishment actions it hears and shall
ensure such records include the following:
(a) Correspondence and notices to all parties involved;
(b) Bookkeeping records:
(¢) Garnishment evidence presented by all parties; and
(d) Decisions made by the Judge. ,
58-5-11. Modifving a Garnishment Order. A debtor may petition the Judiciary at any time
following the issuance of a garnishment order to request a reduced garnishment amount if he or
she is able to demonstrate a change in circumstances that may justify a reduced amount as
provided in section 58.5-6(¢)(1)(A).

ang d-support-erderss-which-shall-be-to
Garnishment to Collect Debt Owed to the Nation
58.6-1. No Judgment or Garnishment Order Required. Oneida entities, which for the purposes

of this section include its chartered corporations, are not subject to the garnishment process
requirements contained in section 58.5 unless a garnishment hearing is requested under section

58-5
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58.6-7. In all other circumstances, Oneida entities do not require a judgment or a garnishment
order in order to garnish an employee’s earnings to collect debt owed to the Nation.
58.6-2. Notice of Indebtedness. Prior to initiating a garnishment, the entity owed the debt shall
provide written notice of indebtedness to the debtor by first (1%) class mail.
(a) Frequency of Notice. Entities shall send debtors notice of indebtedness for each
month a debt is owed with each notice being sent a minimum of thirty (30) calendar days
apart. Entities shall send two (2) consecutive monthly notices prior to the debt becoming
eligible for garnishment,
(b) Notice Content. Entities shall include the following in their notices 01: indebtedness:
(1) How many notices of indebtedness have been provided prior to the subject
notice and the dates of all prior notices;
(2) The amount of the debtor’s indebtedness:
(3) Information for making payment on the debt: and
(4) An explanation that if the debt is not paid in full within thirty (30) calendar
days from the date of the second consecutive monthly notice, the entity may
initiate an automatic garnishment of the debtor’s earnings.
58.6-3. Initiating a Garnishment, After thirty (30) calendar days have lapsed since the entity
sent the second consecutive monthly notice of indebtedness, the entity may initiate a garnishment
by providing the debtor with a final notice of indebtedness with intent to garnish. The entity
shall send the final notice to the debtor by certified mail and shall provide a copy to the
Accounting Department. Additionally, the entity shall post notice of intent to garnish in the
Nation’s newspaper, where such notice includes only the debtor’s name, the Oneida entity owed
a debt and the Oneida entity’s contact information for payment. The entity shall submit its
request to post to the newspaper at the same time the final notice with intent to garnish is mailed
in order to ensure that notice is posted in the newspaper a minimum of ten-(10) business days
before the close of the debtor’s thirty (30) calendar day time period to resolve the debt or request
a garnishment hearing, The entity shall include the following in the final notice of indebtedness
with intent to garnish:
(a) The dates of all prior notices of indebtedness provided to the debtor:
(b) The amount of the debtor’s indebtedness;
(¢) Information for making payment on the debt:
(d) An explanation that this is the final notice and the entity has by this final notice
initiated a garnishment against the debtor;
(e) An explanation that if the debt is not paid in full w1thm thirty (30) calendar days from
the date of the final notice of indebtedness with intent to garnish that the Accounting
Department will automatically begin garnishing the debtor’s earnings unti] the debt is
satisfied in full:
(f)_That the garnishment amount that may be deducted from the debtor’s earnings each
week consists of an administrative fee, the payment of the debt each to a maximum of
twenty percent (20%) of the debtor’s disposable earnings and an interest charge: and
(g) An explanation that the debtor may negotiate a reduced weekly garnishment amount
with the entity, excluding the administrative fee which is not negotiable, and may request
that a higher percentage than what is required under section 58.6-4(a)(2) be deducted
weekly. Provided that, if an agreement is not reached and noticed to the Accounting
Department within thirty (30) calendar days from the date of the of the final notice of
indebtedness, the Accounting Department shall proceed with the garnishment amount
provided in the notice; and

58-6
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(h) An explanation that the debtor may request a garnishment hearing with the Judiciary
to contest the validity of the debt or request a reduced garnishment amount, by submitting
a petition to the Judiciary within thirty (30) calendar days from the date of the of the final
notice of indebtedness with intent to garnish and that the debtor is responsible for the
Judiciary’s garnishment action fee.

58.6-4. Accounting Department Responsibilities.

(a) Caleulating the Garnishiment Amount. The Accounting Department shall include the
following in its calculation of the weekly garnishment amount.
(1) The administrative fee to be assessed against the debtor each pay period until
the debt is paid in full. The Accounting Department shall use the same
administrative fee that is noticed in the Judiciary and on the Judiciary’s website as
required in section 58.5-6(a).
(2) The amount of the garnishment attributable to payment of the debt that is
equal to twenty percent (20%) of the debtor’s disposable earnings per pay period.
(A)If the Accounting Department is currently processing any other
- garnishments for the same debtor, it shall adjust this amount so that no
more than twenty percent (20%) of the debtor’s disposable income is
subject to garnishment at any one (1) time.
(B) In calculating the amount of the garnishment per pay period, the
" Accounting Department may not include amounts garnished pursuant to
child support orders when calculating twenty percent (20%) of the

debtor’s disposable earnings.

(3) Interest. The Accounting Department shall include in the garnishment

amount a one (1) time interest charge to the original amount of the debt. Unless

otherwise agreed by the creditor and the debtor, the Accounting Department shall

apply the interest using a rate equal to one percent (1%) plus the prime rate in

effect on the date of the final notice of indebtedness with intent to garnish, as

reported by the Federal Reserve Board in federal reserve statistical release H. 15.
(b) Garnishment Implementation. Within ten (10) business days of either the close of the
debtor’s thirty (30) calendar day time period to resolve the debt or request a garnishment
hearing or receipt of an alternate garnishment agreement, the Accounting Department
shall implement the sarnishment by deducting the appropriate amount from the debtor’s
paycheck(s) and forwarding that amount to the creditor. The Accounting Department
shall notify the debtor and creditor. when the debt has been fully satisfied and the
garnishment is complete. _
(c)  Records. The Accounting Department shall keep records of all garnishments
enforced on behalf of Oneida entities, and shall ensure that such records include the
following: ‘

(1) Copies of all final notices with intent to garnish sent to debtors; and

(2) Bookkeeping records.

58.6-5.  Negotiating an Alternate Garnishment Agreement. It is within the entities’ discretion to

negotiate an alternate garnishment agreement that would reduce the weekly garnishment amount.

Such negotiations may include a reduced interest rate and/or a reduced amount of the weeklv

garnishment attributable to payment of the debt,

(a) In the event of that the entity and the debtor reach an agreement, the entity shall
immediately forward the agreement to the Accounting Department and provide a copy to
the debtor,
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(b) If an agreement is not reached and noticed to the Accounting Department within
thirty (30) calendar days from the date of the of the final notice of indebtedness. the
Accounting Department shall proceed with the garnishment amount provided in the final
notice with intent to garnish.
(¢) The garnishment amount attributable to payment of the debt may be amended at any
time if agreed to by the entity and the debtor.
58.6-6. Payments in Excess of the Required Garnishment Amount. A debtor may at any time
make payments in excess of the required garnishment amount as noticed to them in the ﬁnal
notice of indebtedness with intent to garnish.
(a) The debtor may request a higher percentage be deducted from his or her disposable
earnings. Debtors shall make such requests directly to the Accounting Department.
(b) Nothing in this law prohibits the debtor from making additional payments to satisfy
the garnishment order, provided that, if an entity receives payments from the debtor
outside of the garnishment process, the entity shall provide notice of said payment to the
Accounting Department with a copy to the debtor.
58.6-7. Requesting a Garnishment Hearing. A debtor may request a garnishment hearing with
the Judiciary to contest the validity of the debt or request a reduced garnishment amount by
submitting a petition to the Judiciary within thirty (30) calendar days from the date of the of the
final notice of indebtedness with intent.to garnish.
(a) The debtor shall ensure that the petition identifies the creditor, the debtor, any other
interested parties, and the reason for requesting the garnishment hearing: the debtor shall
also include a copy of the final notice of mdebtedness with intent to garnish.
(b) The debtor shall pay=

efefts—m%en{—te%egm the garnishment action_fee before the Judiciary may consider the
petition complete.

by-The Hearing Officer-shallwithin ten-days, set-a-date and-time(¢) When a
Mfor a gamlshment heanng——%ﬁh%da%e—fekﬂae—heaﬂﬂg—sha&bwd%hm—sﬁw%ef

we%ha—paﬁ&es—n%eres%&s%&{he—éa{e—m&&and—p}aee—eﬁlmely made the garmshment
process contamed in sections 58.5- 4—3——~Heanﬁg~4he—Heam1g—©£ﬁeei—shaH——estabhsh—a
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58.7. Recognition of Child Support Orders

58.7-1. Recognition and Enforcement of Child Support Or a’ezs The Judiciary shall
1eco,qmze and enf01ce child support o1ders %hat—weald—kew%ess—thaaé@%ﬁh&éeb&e&—s—w&ge&

58.7-1-— Recognition—of Order— Orders—forehild suppert-against any employee—shall-be
recognized-and-enforeed, provided that the order has been issued from a court of competent
jurisdiction.

58.7-2. Authenticity of Order. JEhe—Heaﬁﬁg—Qﬁeel;shaH—reee%&ieh—efders,—aﬂd—Pm'ties

seeking to garnish based on a child support order shall submit the order to the Judiciary, which

shall verify the order’s authenticity-ef-the-erder.. Upon verification of the child support order,
the Hearing Offieerjudge shall forward such order to the Accounting Department for action.
58.7-3. Administrative Fee. An administrative fee of-$5-00-shallis leguned to be assessed
monthly so long as the child support deduction is in effect.

§88-1—58.8. Discharge from Employment
58.8-1. +The Oneida-Tribe-shallNation may not discharge from employment, refuse to employ

- or otherwise take disciplinary action against an employee solely because anthe employee is being

subjeetedsubject to a garnishment aetiensaction.

58.8-2. Jurisdietion. All ereditor filingd. Appeals

58.9-1. A party may appeal a garnishment action must—sisp—a—Jurisdiction—Submission
Statement.  The statement will - indicate  thatwith the creditor is  submitting  to--the

jarisdietionJudiciary’s Court of the-Oneida-TribeAppeals in that-particular-actionaccordance with
the Judiciary Law and any applicable rules and procedures.

End.

Adopted - BC-6-2-92
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472  Adopted - BC-6-10-92

473  Adopted - BC-4-2-97-G
474  Amended - BC-06-25-14-B
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Chapter 58 :
GARNISHMENT 'LHH\ '
Lotihwistdhkwa Olihwa-ke n?gm r
the matter of taking money out

58.1. Purpose and Policy .11 ss. " Garnishment to Collect Debt Owed to the Nation
58.2. Adoption, Amendment, Repeal 12 587 Recognition of Child Support Orders

58.3. Definitions 13 588 Discharge from Employment

58.4. General 14 589 Appeals

58.5. Garnishment Action Procedure 15

58.1. Purpose and Policy

58.1-1. The purpose of this law is to exercise the authority of the Nation to provide an effective
mechanism for creditors to access an employee’s income for reduction of personal debt.

58.1-2. TItis the policy of the Nation to afford all individuals due process.

58.2.  Adoption, Amendment, Repeal
58.2-1. This law is adopted by the Oneida Business Committee by resolution # BC-4-2-97-G
and amended by resolution BC-06-25-14-B and ’
58.2-2. This law may be amended or repealed by the Oneida Busmess Committee or General
Tribal Council pursuant to the procedures set out in the Oneida Legislative Procedures Act.
58.2-3. Should a provision of this law or the application thereof to any person or circumstances
be held as invalid, such invalidity shall not affect other provisions of this law which are
considered to have legal force without the invalid portions

58.2-4. 1In the event of a conflict between a provision of this law and a provision of another
law, the provision of this law shall control.

58.2-5. This law is adopted under the authority of the Constitution of the Oneida Nation.

58.3.  Definitions
58.3-1. This section shall govern the definitions of words or phrases as used herein. All words
not defined herein shall be used in their ordinary and everyday sense.
(a) “Accounting Department” means the area of the Nation charged with keeping the
records of financial transactions and includes accounts payable and receivable, 1nventory,
payroll, fixed assets and other financial elements.
(b) “Administrative Fee” means the fee assessed against the debtor each week the
Accounting Department is responsible for processing the garnishment to cover the
Accounting Department’s costs associated with implementing the garnishment.
(c) “Business Day” means Monday through Friday between the hours of 8:00 a.m. and
4:30 p.m., excluding holidays recognized by the Nation.
(d) “Creditor” means anyone who is awarded a money judgment which includes both
Oneida entities and outside entities. Should the Nation be the creditor, a designee from
the Oneida entity shall represent the claim of indebtedness.
(e) “Debtor” means the employee whom the judgment has been awarded against and/or
whom owes a debt to the Nation.
(f) “Disposable Earnings” means the part of the debtor’s gross earnings for a pay penod
remaining after deductions required by state and federal law and for health insurance
costs which is presumed to be thirty percent (30%) of the debtor’s gross earnings.
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(g) “Earnings” means compensation payable in exchange for personal services and

includes, but is not limited to, wages, salaries, bonuses, commissions, expense
~ reimbursements, trade-back-for-cash benefits and/or final paychecks involving pay-out of

benefits.

(h) “Employee” means any individual hired by the Nation and on the Nation’s payroll

and encompasses all forms of employment, including but not limited to, full-time, part-

time, at-will, elected/appointed officials, political appointees and contracted persons.

(i) “Garnishment” means the legal process in which the earnings of the debtor are

required to be withheld by the Nation for a payment of a debt. ,

() “Garnishment Action Fee” means the fee paid to the Judiciary to cover the

administrative costs incurred during the garnishment proceedings.

(k) “Garnishment Hearing” means the time and location where the Judiciary hears

relevant evidence, determines the validity of the petition for garnishment and identifies

the amount of the garnishment order, if applicable.

(D) “Garnishment Order” means the order issued by the Judiciary which requires the

Nation to withhold an employee’s earnings in order to satisfy a creditor’s unpaid money

judgment or a debt owed to an entity of the Nation and includes any fees assessed against

the debtor.

(m)“Judge” means the member of the Judiciary assigned to hear the petition for

garnishment.

(n) “Judgment” means any judgment, decree, or order from a court of competent

jurisdiction, including, but not limited to, the Judiciary, which awards money to one or

more parties.

(o) “Judiciary” means the judicial system that was established by Oneida General Tribal

Council resolution GTC-01-07-13-B to administer the judicial authorities and

responsibilities of the Nation.

(p) “Oneida Entity” means a department, board, committee, commission or chartered

corporation of the Nation or the Judiciary.

(q) “Nation” means the Oneida Nation.

(rq)*“Petition” means a formal written request to the Judiciary to hear a garnishment

matter.

58.4. General
58.4-1. Jurisdiction. By filing a petition, creditors are submitting to the jurisdiction of the
Nation for the subject action. '

58.4-2. Consumer Protection Act. This law may be interpreted to allow the fullest protections

available to debtors by the federal Consumer Protection Act, 16 U.S.C. §1671, et seq., state laws
protecting debtors in child support orders, and other federal laws.

58.5. Garnishment Action Procedure

58.5-1. Applicability. This section applies to the collection of all debt through the garnishment
process except as provided in section 58-6.

58.5-2. Judgment Required. Except as provided in section 58-6, a judgment is required prior to
filing a garnishment petition. '

58.5-3. Filing Action. In order to initiate a garnishment, the creditor shall file a petition with
the Judiciary. The creditor shall ensure that the petition identifies the creditor, the intended
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debtor any other interested parties, the reason for the claim, the name of the court that issued the
judgment, the amount awarded; the creditor shall also include a copy of the judgment the petition
is based upon.
(a) The Creditor shall pay the garnishment action fee before the Judiciary may consider
the petition complete.
(1) The Judiciary shall determine the amount of the garnishment action fee and
post notice of the fee amount at the Judiciary and on the Judiciary’s webpage.
58.5-4. Garnishment Hearing. The Judiciary shall hold a garnishment hearing within sixty (60)
days of receiving the completed petition.
(2) The Judiciary shall provide written notice of the garnishment hearing to the creditor,
debtor and any other interested parties within ten (10) business days of receiving the
completed petition.
(b) The debtor may challenge the authenticity of the judgment document or the debt
owed to an Oneida entity at the garnishment hearing but he or she may not challenge the
validity of the judgment.
(c) A garnishment hearing may be used to resolve one (1) or more petitions for one (1) or
more debtors; however, the Judiciary shall hear and determine each petition separately.
(d) Throughout the garnishment proceedings, the parties may choose to represent
themselves or may be represented by an attorney or advocate. The Judiciary shall
provide all parties Wlth an equal opportunity to present evidence at the garnishment
hearing.
58.5-5. Final Decision. The judge shall make the final decision regarding a garnishment order
within five (5) business days of the garnishment hearing. The judge shall provide written notice
of the final decision to all parties within ten (10) business days of his or her decision. If a
garnishment order is issued, the Judiciary shall include a copy of the garnishment order in the
written notice.
58.5-6. Garnishment Orders. Should the Judiciary issue a garnishment order, it is required to
include the following:
(a) Administrative Fee. An administrative fee which the Accounting Department shall
determine with notice of the fee amount provided to the Judiciary. The Judiciary shall
post notice of the administrative fee amount in the Judiciary and on the Judiciary’s
webpage.
(b) Garnishment Action Fee. If the pet1t10n is submitted by the creditor, the Judlclary
shall include the amount of the garnishment action fee originally paid by the creditor in
| the garnishment order to reimburse the creditor for his or her costs to enforce the
judgment.
(¢c) Garnishment Amount. The judge shall begin with a presumption that a total of
twenty percent (20%) of a debtor’s disposable earmngs per pay period may be subject to
garnishment(s) at any one (1) time.
(1) In calculating the amount of the garnishment per pay period, the judge may
not include amounts garnished pursuant to child support orders when calculating
twenty percent (20%) of the debtor’s disposable earnings.
(A) The debtor may request the Judiciary to lower the percentage
deducted from his or her disposable earnings if the he or she can show that
requiring a deduction of the maximum twenty percent (20%) would cause
him or her undue harm by demonstrating that one (1) or more of the
following apply:

58-3




146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192

114 of 124

For OBC Consideration - Draft 6 (clean)
2016 07 27

(i) The debtor is subject to child support orders that would leave
him or her with less than fifty percent (50%) of his or her earnings;
(i) The debtor receives, is eligible for or, within six (6) months
of the date the Judiciary received the completed petition, received
public assistance;
(iii) The debtor’s household income is below the current federal
poverty level;
(iv) The garnishment of twenty percent (20%) of the debtor’s
disposable earnings would cause the debtor’s household income to
drop below the current federal poverty level; or
(v) The garnishment of twenty percent (20%) of the debtor’s
disposable earnings would cause the debtor undue harm for
reasons not identified in this section.
(2) The debtor may request a higher percentage be deducted from his or her
disposable earnings. The debtor shall make such requests directly to the
Judiciary.
(3) Nothing in this law prohibits the debtor from making additional payments to
satisfy the garnishment order, provided that, if a creditor receives payments from
the debtor outside of the garnishment process, the creditor shall provide notice of
said payment to the Accounting Department with a copy to the debtor.
(d) Post Judgment Interest. The Judiciary shall include in the garnishment order a one
(1) time post judgment interest charge to judgment amount. The Judiciary shall
determine the post judgment interest rate by one (1) of the following means:
(1) An agreement by the parties to the garnishment as to a fair post judgment
interest rate; or
(2) A post judgment interest rate equal to one percent (1%) plus the prime rate in
effect on the date in which the judgment was awarded or the date of the final
notice of indebtedness with intent to garnish, as reported by the Federal Reserve
Board in federal reserve statistical release H. 15.
58.5-7. Notice of Garnishment to Accounting Department. The Judiciary shall provide the
Accounting Department with a copy of the garnishment order after the timeframe for all appeals
has been exhausted.
58.5-8. Garnishment Implementation.. Within ten (10) business days of receiving a copy of the
garnishment order the Accounting Department shall implement the garnishment by deducting the
appropriate amount from the debtor’s paycheck(s) and forwarding that amount to the creditor.
The Accounting Department shall notify the debtor and creditor when the garnishment order has
been fulfilled. ' ‘ ‘
58.5-9. Summary Process. The Judiciary shall summarily process petitions when the debtor
owes fifty dollars ($50) or less, unless the debtor formally requests a garnishment hearing. For
the purposes of this section, to summarily process a petition means a judge may make a
determination regarding the garnishment order without holding a garnishment hearing.
58.5-10. Records. The Judiciary shall keep records of all garnishment actions it hears and shall
ensure such records include the following:
(a) Correspondence and notices to all parties involved;
(b) Bookkeeping records;
(c) Garnishment evidence presented by all parties; and-
(d) Decisions made by the Judge.
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58-5-11. Modifying a Garnishment Order. A debtor may petition the Judiciary at any time
following the issuance of a garnishment order to request a reduced garnishment amount if he or
she is able to demonstrate a change in circumstances that may justify a reduced amount as
provided in section 58.5-6(c)(1)(A).

58.6. Garnishment to Collect Debt Owed to the Nation
58.6-1. No Judgment or Garnishment Order Required. Oneida entities, which for the purposes
of this section include its chartered corporations, are not subject to the garnishment process
requirements contained in section 58.5 unless a garnishment hearing is requested under section
58.6-7.- In all other circumstances, Oneida entities do not require a judgment or a garnishment
order in order to garnish an employee’s earnings to collect debt owed to the Nation.
58.6-2. Notice of Indebtedness. Prior to initiating a garmshment the entity owed the debt shall
provide written notice of indebtedness to the debtor by first (1) class mail.
(a) Frequency of Notice. Entities shall send debtors notice of indebtedness for each
month a debt is owed with each notice being sent a minimum of thirty (30) calendar days
apart. Entities shall send two (2) consecutive monthly notices prior to the debt becoming
eligible for garnishment.
(b) Notice Content. Entities shall include the following in their notices of indebtedness:
(1) How many notices of indebtedness have been provided prior to the subject
notice and the dates of all prior notices;
(2) The amount of the debtor’s indebtedness;
(3) Information for making payment on the debt; and
(4) An explanation that if the debt is not paid in full within thirty (30) calendar
days from the date of the second consecutive monthly notice, the entity may
initiate an automatic garnishment of the debtor’s earnings.
58.6-3. Initiating a Garnishment. After thirty (30) calendar days have lapsed since the entity
sent the second consecutive monthly notice of indebtedness, the entity may initiate a garnishment
by providing the debtor with a final notice of indebtedness with intent to garnish. The entity
shall send the final notice to the debtor by certified mail and shall provide a copy to the
Accounting Department. Additionally, the entity shall post notice of intent to garnish in the
Nation’s newspaper, where such notice includes only the debtor’s name, the Oneida entity owed
a debt and the Oneida entity’s contact information for payment. The entity shall submit its
request to post to the newspaper at the same time the final notice with intent to garnish is mailed
in order to ensure that notice is posted in the newspaper a minimum of ten (10) business days
before the close ofithe debtor’s thirty (30) calendar day time period to resolve the debt or request
a garnishment hearing. The entity shall include the following in the final notice of indebtedness
with intent to garnish:
~ (&) The dates of all prior notices of mdebtedness prov1ded to the debtor;
(b) The amount of the debtor’s indebtedness;
(c¢) Information for making payment on the debt;
(d) An explanation that this is the final notice and the entity has by this final notlce
initiated a garnishment against the debtor;
(e) An explanation that if the debt is not paid in full within thirty (30) calendar days from
the date of the final notice of indebtedness with intent to garnish that the Accounting
Department will automatically begin garnishing the debtor’s earnings until the debt is
satisfied in full; :
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239 (f) That the garnishment amount that may be deducted from the debtor’s earnings each
240 week consists of an administrative fee, the payment of the debt each to a maximum of
241 twenty percent (20%) of the debtor’s disposable earnings and an interest charge; and
242 (g) An explanation that the debtor may negotiate a reduced weekly garnishment amount
243 with the entity, excluding the administrative fee which is not negotiable, and may request
244 that a higher percentage than what is required under section 58.6-4(a)(2) be deducted
245 weekly. Provided that, if an agreement is not reached and noticed to the Accounting
246 Department within thirty (30) calendar days from the date of the of the final notice of
247 indebtedness, the Accounting Department shall proceed with the garnishment amount
248 provided in the notice; and
249 (h) An explanation that the debtor may request a garnishment hearing with the Judiciary
250 to contest the validity of the debt or request a reduced garnishment amount, by submitting
251 a petition to the Judiciary within thirty (30) calendar days from the date of the of the final
252 notice of indebtedness with intent to garnish and that the debtor is responsible for the
253 Judiciary’s garnishment action fee.
254 58.6-4. Accounting Department Responsibilities.
255 () Calculating the Garnishment Amount. The Accounting Department shall include the
256 following in its calculation of the weekly garnishment amount.
257 (1) The administrative fee to be assessed against the debtor each pay period until
258 - the debt is paid in full. The Accounting Department shall use the same
259 ' administrative fee that is noticed in the Judiciary and on the Judiciary’s website as
260 required in section 58.5-6(a).
261 (2) The amount of the garnishment attributable to payment of the debt that is
262 equal to twenty percent (20%) of the debtor’s disposable earnings per pay period.
263 (A)If the Accounting Department is currently processing any other
264 ' garnishments for the same debtor, it shall adjust this amount so that no
265 more than twenty percent (20%) of the debtor’s disposable income is
266 subject to garnishment at any one (1) time.
267 (B) In calculating the amount of the garnishment per pay period, the
268 Accounting Department may not include amounts garnished pursuant to
269 child support orders when calculating twenty percent (20%) of the
270 : debtor’s disposable earnings. ‘
271 (3) Interest. The Accounting Department shall include in the garnishment
272 ‘ amount a one (1) time interest charge to the original amount of the debt. Unless
273 otherwise agreed by the creditor and the debtor, the Accounting Department shall
274 apply the interest using a rate equal to one percent (1%) plus the prime rate in
275 effect on the date of the final notice of indebtedness with intent to garnish, as
276 reported by the Federal Reserve Board in federal reserve statistical release H. 15.
277 (b) Garnishment Implementation. Within ten (10) business days of either the close of the
278 debtor’s thirty (30) calendar day time period to resolve the debt or request a garnishment
279 hearing or receipt of an alternate garnishment agreement, the Accounting Depaitment
280 shall implement the garnishment by deducting the appropriate amount from the debtor’s
281 paycheck(s) and forwarding that amount to the creditor. The Accounting Department
282 shall notify the debtor and creditor when the debt has been fully satisfied and the
283 garnishment is complete.
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(c) Records. The Accounting Department shall keep records of all garnishments
enforced on behalf of Oneida entities, and shall ensure that such records include the
following:
(1) Copies of all final notices with intent to garnish sent to debtors; and
(2) Bookkeeping records. '
58.6-5. Negotiating an Alternate Garnishment Agreement. It is within the entities’ discretion to
negotiate an alternate garnishment agreement that would reduce the weekly garnishment amount.
Such negotiations may include a reduced interest rate and/or a reduced amount of the weekly
garnishment attributable to payment of the debt.
(a) In the event of that the entity and the debtor reach an agreement, the entity shall
‘immediately forward the agreement to the Accounting Department and provide a copy to
the debtor.
(b) If an agreement is not reached and noticed to the Accounting Department within
thirty (30) calendar days from the date of the of the final notice of indebtedness, the
Accounting Department shall proceed with the garnishment amount provided in the final
notice with intent to garnish.
(c) The garnishment amount attributable to payment of the debt may be amended at any
time if agreed to by the entity and the debtor.
58.6-6. Payments in Excess of the Required Garnishment Amount. A debtor may at any time
make payments in excess of the required garnishment amount as noticed to them in the final
notice of indebtedness with intent to garnish.
(a) The debtor may request a higher percentage be deducted from his or her disposable
earnings. Debtors shall make such requests directly to the Accounting Department.
(b) Nothing in this law prohibits the debtor from making additional payments to satisfy
the garnishment order, provided that, if an entity receives payments from the debtor
outside of the garnishment process, the entity shall provide notice of said payment to the
Accounting Department with a copy to the debtor.
58.6-7. Requesting a Garnishment Hearing. A debtor may request a garnishment hearing with
the Judiciary to contest the validity of the debt or request a reduced garnishment amount by
submitting a petition to the Judiciary within thirty (30) calendar days from the date of the of the
final notice of indebtedness with intent to garnish.
(a) The debtor shall ensure that the petition identifies the creditor, the debtor, any other
interested parties, and the reason for requesting the garnishment hearing; the debtor shall
also include a copy of the final notice of indebtedness with intent to garnish.
(b) The debtor shall pay the garnishment action fee before the Judiciary may consider the
petition complete.
(c) When a request for a garnishment hearing is timely made, the garnishment process
contained in sections 58.5-4 through 58.5-10 controls. In such circumstances, the entity
is still not required to obtain a judgment, but shall receive a garnishment order prior to

garnishing.

58.7. Recognition of Child Support Orders ’
58.7-1. Recognition and Enforcement of Child Support Orders. The Judiciary shall recognize
and enforce child support orders against any employee, provided that the order has been issued

from a court of competent jurisdiction. ‘
58.7-2. Authenticity of Order. Parties seeking to garnish based on a child support order shall
submit the order to the Judiciary, which shall verify the order’s authenticity. Upon verification

58-7
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of the child support order, the judge shall forward such order to the Accounting Department for
action. , ‘

58.7-3.  Administrative Fee. An administrative fee is required to be assessed monthly so long
as the child support deduction is in effect.

58.8. Disc'harge from Employment

58.8-1. The Nation may not discharge from employment, refuse to employ or otherwise take
disciplinary action against an employee solely because the employee is subject to a garnishment
action. '

58.9. App.eals
58.9-1. A party may appeal a garnishment action with the Judiciary’s Court of Appeals in
accordance with the Judiciary Law and any applicable rules and procedures.

End.

Adopted - BC-6-2-92
Adopted - BC-6-10-92
Adopted - BC-4-2-97-G
Amended - BC-06-25-14-B

58-8
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DATE: July 18, 2016

FROM: Rae Skenandore, Project Manager

TO: Larry Barton, Chief Financial Officer

Ralinda Ninham-Lamberies, Assistant Chief Finance Officer
RE: Financial Impact of Amendments to the Garnishment Law

I. Background

Under consideration are changes to the existing Garnishment Ordinance. A garnishment is the
legal process in which the earnings of the debtor are required to be withheld by the Nation for a
payment of a debt. This Law was first adopted by the Oneida Business Committee by resolution
# BC-4-2-97-G and amended by resolution BC-06-25-14-B. The amendments were requested by
the Judiciary in order to determine whether or not to include interest charges/costs when a
garnishment is ordered.

A garnishment must be petitioned through the Judiciary, with the exception of Oneida Nation
_entities. The law details the due process rights of the debtor and allow for interest rates to be
applied. The amendments remove specific amounts for fees and delegate the authority to set the
fee schedules to the Judiciary and the Accounting Department.

II. Executive Summary of Findings

A “Fiscal Impact Statement” means an estimate of the total identifiable fiscal year financial
effects associated with legislation and includes startup costs, personnel, office, documentation
costs, as well as an estimate of the amount of time necessary for an agency to comply with the
law after implementation.

According to the Oneida Judiciary, there are no additional startup, personnel, office, or
documentation costs and the amendments can be implemented within 30 days from the adoption
of the Law. '

Financial Impact

No fiscal impact.
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' RECOMMENDATION

The Finance Department does not make a recommendation in regards to course of action in this

matter. Rather, it is the purpose of this report to disclose potential financial impact of an action,
so that General Tribal Council has sufficient information to render a decision.
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TO: Oneida Business Committee /ff“”’"-
FROM: Brandon Stevens, LOC Chairperson fj -
DATE: July 20, 2016

Re: Membership Ordinance Emergency Amendments
Background

The Membership Ordinance allows for a parent to relinquish a child’s membership only if it is to
enroll that child with another tribe.

A few cases have arisen in which an Oneida father has signed a Voluntary Paternity
Acknowledgement Form agreeing that he is the father. That form was used to enroll the minor
child with the Oneida Nation- only to find out later that the Oneida father is not actually the
biological father.

However, as the Membership Ordinance is written, there is no way to remove the child from
the membership rolls.

Consequences
The non-Oneida minor child will continue to receive all the benefits that the Nation offers-
including per capita payments, higher education funding, etc.

Option One: Emergency Amendment

Emergency amendments to the Membership Ordinance to allow for the voidance of enrollment
for a child who is enrolled and later determined by genetic testing to no longer be eligible for
enroliment.

Option 2: Rulemaking
The Trust/Enrollment draft and adopt rules for voiding a membership that does not comply
with the Membership Ordinance.

Action(s

1. (A)t the July 6 LOC meeting, the LOC directed a work meeting with the Oneida Business
Committee (OBC) be scheduled within two (2) weeks to discuss the issue further and
that the item be brought back to the July 20, 2016 LOC meeting.

2. The OBC met to discuss the issue on July 15. They decided to remove the emergency
amendments from the Active Files List, presuming that the Enrollments Department
verifies that there aren’t any non-Oneida children who are close to disbursement age
(18).

A good mind. A good heart, A strong fire,
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3. LOC will request that Trust/Enrollments respond with their decision whether or not to
take up rulemaking to address this issue.

N
TG0

Page 2 of 2 A good mind. A good heart. A strong fire, ONE'DA
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