Notice of

Public Meeting

to be held
January 7, 2016 at 12:15 p.m.
OBC Conference Room—2nd Floor, Norbert Hill Center

Topic: Administrative Procedures Act
The Legislative Operating Committee is hosting this Public Meeting to gather feedback from the community
regarding a legislative proposal that would:

¢ Require hearing bodies to follow the Law when conducting hearings;

¢ Allow hearing bodies to develop additional hearing body procedures so long as those procedures do not
conflict with the APA and are noticed to the public;

¢ Establishing procedural requirements for hearings, including:
¢ Specifying requirements for a complaint;
¢ Identifying how a complaint and summons can be served,
¢ Authorizing hearing bodies to establish a regular time to hold pre-hearings and hearings;
¢ Authorizing hearing bodies to designate officer and alternates to serve on the hearing body;
+ Restricting hearing officers and parties from engaging in ex parte communications;
+ Specifying when evidence is used and how it can be obtained and presented, or objected to;

¢ Require a pre-hearing to be conducted, in part, to allow determine dispositive motions,
identify the need for witnesses and/or evidence;

¢ Implement a scheduling order and address matters that will clarify, simplify or settle the
case or facilitate a just, speedy and inexpensive disposition;

+ Specifying time requirements for setting hearing dates.

¢ Authorize the hearing bodies to issue fines, orders and/or penalties; that comply with the Indian Civil
Rights Act.

¢ Allow a party to appeal the hearing body’s decision to the Tribe’s Court of Appeals.

All community members are invited to attend this meeting to learn more about this proposal
and/or to submit comments concerning this proposal.

Public Comment Period—Open until January 14, 2016

During the Public Comment Period, all interested persons may submit written comments
regarding this legislative proposal; and/or a transcript of any testimony/spoken comments made
during the Public Meeting. Written comments may be submitted to the Tribal Secretary’s Office or
to the Legislative Reference Office in person or by U.S. mail, interoffice mail, e-mail or fax.

For more information about the public meeting process, or to obtain copies of the Public
Meeting documents for this proposal, please visit www.oneida-nsn.gov/Register/PublicMeetings
or contact the Legislative Reference Office, which is located on the second floor of the Norbert Hill
Center, Oneida WI.

Mail: Legislative Reference Office Phone: (920) 869-4376 or (800) 236-2214
PO Box 365 E-Mail: LOC@oneidanation.org
Oneida, WI 54155 Fax: (920) 869-4040




OCO~NOULPA,WNE

Title
Drafter

Reason for
Request

Purpose

APA Emergency Amendments Extension
Analysis Draft 1 to Draft 3

Analysis by the L egislative Reference Office

Administrative Procedures Act (APA)
Lynn Franzmeier/Doug Mclntyre Candice E. Skenandore

Ensure that Tribal boards, committees and commissions have hearing procedures that
are noticed so a person is presented with a fair opportunity to file a claim that arises
under Tribal law [See 1.1-2].

The APA provides hearing procedures for boards, committees and commissions that do

not have established hearing proceduresin place [ See 1.1-1].

Tribal boards, committees and commissions that are authorized, by Tribal law, to
conduct hearings; anyone bringing or defending an action before such a Tribal hearing
body; anyone identified as a respondent; witness; and the Court of Appeals [See 1.4-1,
1.1-1,1.4-2,1.4-3 (a), 1.5-5 (b) & 1.6-2]

Authorized/
Affected
Entities

A party can appeal a hearing body’s decision to the Tribe' s Court of Appeals [See 1.6-

Due Process 7]

The following are some Tribal laws and policies that reference the APA when
describing how a hearing is conducted: All-Terrain Vehicle Law [49.6-2]; Building
Code [66.24-1] ; Condominium Ordinance [68.26-2] ; Oneida Nation Gaming Ordinance
[21.12-8 (g)]; Hunting, Fishing and Trapping Law [45.15-3]; On-Site Waste Disposal
Ordinance [46.5-1 (a), (b)(2) & (c)(2)]; Protection and Management of Archeological &
Historical Resources [12.5-3]; Real Property Law [67.16-3 (a) (3)]; Oneida Vendor
Licensing [56.7-1]; Well-Abandonment Law [43.7-3] and Employee Protection Policy

[4-7]

Related
Legidation

Palicy
M echanism

The hearing body can issue fines, orders and/or penalties so long as they comply with
the Indian Civil Rights Act [See 1.6-1].

Overview
The APA once housed the process for adopting Tribal legislation as well as the hearing
procedures for Tribal boards, committees and commissions (hearing bodies) that have hearing
authority, including the Oneida Appeals Commission. On January 7, 2013, the GTC 1) adopted
the Legidative Procedures Act (LPA) which transferred the Tribal legislation process from the
APA to the LPA and 2) adopted the Judiciary which repealed the hearing procedures for the
Oneida Appeals Commission set forth in the APA effective March 1, 2015 [See GTC
Resolutions 01-07-13-A & 01-07-13-B]. Because other Tribal laws reference the APA as a guide
to be used for hearing procedures of various Tribal hearing bodies and because these Tribal
hearing bodies continued to have hearing authority after the APA was set to expire, the Oneida
Business Committee (OBC) adopted emergency amendments to the APA which provided a
consistent process for these hearing bodies to conduct hearings. These emergency amendments
became effective on March 1, 2015; were extended for six months and are set to expire on March
1, 2016.
The following amendments to the APA are currently in effect and are being considered
for permanent adoption. These amendments:
= Require hearing bodies to follow the APA when conducting hearings unless another
Tribal law establishes hearing procedures for the specific hearing body [ See 1.4-1]. The
APA will not pertain to the Oneida Personnel Commission, Oneida Police Commission
or Oneida Election Board because Tribal law dictates how their hearings are conducted
[See Oneida Judiciary Rules of Civil Procedure 153.4-6, Oneida Nation Law
Enforcement Ordinance 37.9-1and Oneida Election Law 2.5-6]. In addition, the APA
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specifically excludes the Tribe' s Judiciary and Family Court [ See 1.3-1 (f)] .
Allow hearing bodies to develop additional hearing body procedures so long as those
procedures do not conflict with the APA and are noticed to the public [ See 1.4-1].
Establlshl ng procedural requirements for hearings, including:
Specifying what information must be included in the complaint as well as identify
how a complaint and summons can be served and that service must be made
within 30 days of filing the complaint [See 1.4-2 & 1.4-3].
= Authorizing hearing bodies to establish a regular time to hold pre-hearings and
hearings as well as designate officer and aternates to serve on the hearing body
[See 1.5-1].
» Restricting hearing officers and parties from engaging in ex parte communications
[See 1.5-2].
= Specifying when evidence is used and how it can be obtained and presented, or
objected to. [ See 1.5-3].
= Require a pre-hearing to be conducted within 45 days after notice is served [ See
1.5-4]. The pre-hearing allows the hearing body or hearing officer to determine
dispositive motions; identify the need for withesses and/or evidence; implement a
scheduling order and address matters that will clarify, simplify or settle the case
or facilitate ajust, speedy and inexpensive disposition [ See 1.5-4].
= Require a hearing, if necessary, to be conducted within 60 days after the pre-
hearing or within 60 days after it is decided to not hold a pre-hearing [ See 1.5-6].
Authorize the hearing bodies to issue fines, orders and/or penalties that comply with the
Indian Civil Rights Act [See 1.6-1].
Allow a party to appeal the hearing body’s decision to the Tribe’s Court of Appealsin
accordance with the Judiciary law and any applicable rules of procedure [ See 1.6-2].

Considerations
The LOC may want to consider the following:
Amendments require a pre-hearing to be conducted within 45 days after the notice is
served as well as require a hearing be held, if necessary, within 60 days after the pre-
hearing was conducted or the decision that a pre-hearing is not needed [ See 1.5-1 and
1.5-5]. The amendments do not address allowing hearing bodies to extend these
timelines. The LOC may want to consider whether or not to allow hearing bodies to
extend the 45 day pre-hearing and/or 60 day hearing timelines if all parties agree, or in
specific circumstances when additional time is necessary in the interests of justice.
Amendments will allow the hearing body to issue fines, orders or penalties for those who
violate the APA but there are no enforcement provisions for hearing bodies that violate
thisLaw.
The APA does not state whether or not a hearing body can issue subpoenas.

Miscellaneous
A public meeting has not been held. Please refer to the fiscal impact statement for any

financia impacts.
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Chapter 1
Administrative Procedures Act
1.1. Purpose and Policy 1.4. Complaints and Notice
1.2. Adoption, Amendment, Repeal 1.5. Procedures
1.3. Definitions 1.6. Judgments and Appeals
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1.1. Purpose and Policy

1.1-1. Purpose. The purpose of this Law is to provide procedures for boards, committees and
commissions that conduct hearings for disputes arising under Tribal law and have no procedures

in place under other Tribal law. This Law shall not apply to hearings held before the Family

Court or any court of the Tribe’s Judiciary. This Law shall not be construed to create hearing

rights where no hearing rights exist under Tribal law

1.1-2. Policy. 1t is the policy of the Tribe that the hearing procedures of boards. committees and

commissions shall be noticed to ensure all individuals are presented with a fair opportunity to

file any claim that may arise under Tribal law.
1.2. Adoption, Amendment, Repeal

1.2-1. This Law was adopted by the Oneida Business Committee by resolution BC .
1.2-2. This Law may be amended or repealed by the Oneida Business Committee pursuant to the
procedures set out in the Legislative Procedures Act.

1.2-3. Should a provision of this Law or the application thereof to any person or circumstances
be held as invalid. such invalidity shall not affect other provisions of this Law which are
considered to have legal force without the invalid portions.

1.2-4. In the event of a conflict between a provision of this Law and a provision of another law.
the provisions of this Law shall control.

1.2-5. This Law is adopted under authority of the Constitution of the Oneida Tribe of Indians of
Wisconsin.

1.3. Definitions
1.3-1. This section shall govern the definitions of words and phrases used within this Law. All

words not defined herein shall be used in their ordinary and everyday sense.

(a) “Decision” shall mean the written conclusion of the hearing body concerning the

facts, alleged violations of Tribal law and penalties.
b) “Deliberations” shall mean the confidential process during which the hearing officers
discuss the issues presented before the hearing body.

(c) “Dispositive motion” shall mean a request to the hearing body to entirely dispose of

one (1) or more claims in favor of the party making the request without need for a further
hearing.

(d) “Evidence” shall mean documentation or testimony presented to the hearing body
which supports a party’s claim.

(¢) “Ex parte communication” shall mean oral or written, off-the-record communication
made to or by the hearing officers without notice to the parties that is directed to the
merits or outcome of the hearing.

() “Hearing body” shall mean the member or members of a board., committee or

1-3
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commission that hear and decide the case or motions presented as part of a case.
“Hearing body” shall not include the Family Court or any court of the Tribe’s Judiciary.
(2) “Scheduling order” shall mean the hearing body’s order establishing the dates of the

hearing and the deadlines for discovery and submitting witness lists.
(h) “Summons” shall mean an order to appear before a hearing body because a petitioner

has filed a complaint.

1.4. Complaints and Notice
1.4-1. Whenever a claim arises under Tribal law. a hearing body shall hear the complaint in

accordance with the procedures established under this Law. unless another Tribal law has

established hearing procedures for that specific hearing body. Nothing in this Law shall be

construed to prevent a hearing body from establishing additional hearing body procedures. as

long as those procedures do not conflict with this Law and are noticed to the public by the

hearing body.

1.4-2. A petitioner(s) may file a complaint with the hearing body. the complaint shall include:
(a)_The name and contact information of each petitioner:

(b) The name and contact information, if known. of the respondent(s)
(¢c) The alleged violation that resulted in the complaint and the Tribal law that has been
violated:
(d) The date. time. place and description of the alleged violation:
(e) The nature of the relief requested.
1.4-3. Notice. The complaint, along with a summons. shall be served upon the respondent(s)
within thirty (30) days after the complaint is filed with the hearing body.

(a) _The summons shall contain the date, time and place the respondent(s) is required to
appear. along with a notice that failure to appear may result in a default judgment against

him or her.
(b) Anyone who is not a party to the action and is at least eighteen (18) years of age may
serve the notice. Notice shall be served in the following order of progression. unless
personal service is more practical than by mail:
(1) Mail with delivery confirmation. using U.S. mail or a private carrier.
(2) Personal service. by hand delivering a copy of the complaint and summons to
the party named in the complaint. -
(3) Publication, in the Kalihwisaks and another paper located in an area where
the subject was last known to have resided. The publication shall be designated
as a legal notice, stating the name and last-known address of the subject being
located.

1.5. Procedures

1.5-1. Designated Hearing Dates. The hearing body may establish a regular time to hold pre-
hearings and hearings. The hearing body shall designate officers and may designate alternates to
serve on a hearing body.

1.5-2. Ex Parte Communications. Hearing officers and parties shall not engage in ex' parte
communications.

1.5-3. Evidence. A party shall include evidence as part of his/her original filings or obtain the
evidence through discovery. A party may attempt to present the hearing body with evidence

- later in the proceedings if the opposing party does not object.

(a) Copies. If a party submits documentation as evidence. the party shall present an
oricinal for the record and copies to each of the hearing officers and the opposing party.

1-4
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(b) Obijections. The opposing party may object to any evidence submitted.

(¢) Acceptance into the record. The hearing body makes the final determination whether

to accept evidence into the record. The hearing body may admit and consider evidence
that is commonly accepted and has a direct connection to the case.
1.5-4. Pre-Hearings. Pre-hearings shall be conducted within forty-five (45) days after notice
has been served. The purpose of a pre-hearing is for the hearing body or a hearing officer to:
(a) Hear and determine dispositive motions. The parties may present any dispositive

motions and raise any issues that may affect the conduct of the hearing, including. but not
limited to excluding evidence. If either party makes a dispositive motion:
(1) The party making the motion shall reference the applicable law and state with

clarity why the hearing body should grant the motion. The party making the
motion may present a proposed written decision for the hearing body to consider.-

(2) The opposing party shall respond and state with clarity why the hearing body
should not grant the motion. The opposing party may request an adjournment to
prepare a written response to oral dispositive motions.
(3) The hearing body may ask any questions of the parties in order to clarify the
issues.

(b) Identify the need for any witnesses and/or evidence.

(c) Implement a scheduling order.

(d) Address any matters which will assist in the clarification. simplification or settlement

of the case or that may facilitate the just. speedy and inexpensive disposition of the

matter.

1.5-5. Hearing Procedures. Within sixty (60) days after a pre-hearing is conducted. or within

sixty (60) days after it has been determined that a pre-hearing will not be conducted. the hearing
body shall conduct a hearing. if necessary. If a hearing is conducted. it shall substantially

comply with the following:
(a) Opening Statements. Each party shall state with clarity why the hearing body should

decide in his/her favor based on the facts and the laws presented.
(b) Witnesses. Each party may call any witness to testify.
(1) Each party shall be responsible for ensuring his or her witness(es) appears at

the hearing.
(2) A witness(es) may rely only on evidence on record.

(3) A witness(es) is subject to cross examination by the opposing party.

(4) The hearing body may ask questions of any witness or request clarification of
any documents during the proceeding.
(c) Rebuttal. Parties may present a witness(es) or introduce evidence that has not been
previously presented in order to refute or rebut the opposing party’s evidence or a witness
statement.

(d) Closing Statements. Each party summarizes the evidence and the testimony he or she

presented in order to rebut evidence or witness testimony presented by the opposing

party.

(e) Deliberations. After the hearing, the hearing body shall schedule a time for
deliberations. Deliberations are confidential and shall not be subject to reproduction and
shall not be part of the case record. During deliberations. the hearing body shall place an
emphasis on logic and reasoning in order to make sound decisions. The hearing body

may adopt a proposed written decision and issue the decision during the hearing.
1.5-6. Decisions. The hearing body may issue an oral decision on a matter, but the decision

shall not be final until the hearing body issues a written decision. The hearing body shall issue a
1-5




235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
239
260
261
262
263
264
265
266
267
268
269
270
271
272

273
274

275

Draft 3 redline to Prior APA
11/18/15

written decision within ten (10) business days after a pre-hearing or hearing. Should any party
fail to appear at any scheduled pre-hearing or hearing or contest a complaint. the hearing body

may issue a default judgment in favor of the opposing party.
(a) The decision shall include:
(1) Findings of fact and conclusions of law:
(2) Reference to specific provision of Tribal law violated:
(3) Disposition of any dispositive motions:
(4) In the case of a decision issued after a pre-hearing. a scheduling order if the
hearing body does not grant a dispositive motion: and

(5) Reference to the parties’ appeal rights.
(b) If the hearing body does not reach a unanimous decision. hearing officers may draft
concurring and/or dissenting opinions.
(c) Notification to Parties. The hearing body shall ensure the final decision is sent to the

parties via mail with delivery confirmation. using U.S. mail or a private carrier, within

one (1) business day following the issuance of the decision. Time lines for an appeal are

calculated based on receipt of the written decision.

1.6. Judgments and Appeals
1.6-1. Judgments A hearing body. subsequent to a hearing. may issue fines. orders and/or
penalties that comply with the Indian Civil Rights Act and may include. but not be limited to. the
following:
(a) An order directing a violator or person in non-compliance of/with a Tribal law or
regulation to pay a monetary fine for the violation. and/or actual damages and/or punitive
damages.

(b) In the case of damages caused by minors. an order requiring the parent. custodian, or

guardian to pay for damages and/or plan designed for restitution in lieu of monetary
compensation to be fulfilled by the minor.

(c) An order directing the violator or non-complying person to cease and desist from
further violation or non-compliance and to cure said violation within a specified period.

(d) An order requiring appropriate exclusion and/or mandated community service and/or

denial of specific Tribal benefits.
(e) Unless precluded by law. informal disposition. signed by both parties. may also be

made of any contested case by stipulation, agreed settlement. consent order. or default.
(f) An order placing a lien upon property owned by a person within jurisdiction of the
Tribe.
1.6-2. Appeals A party may appeal a decision of a hearing body to the Court of Appeals in
accordance with the Judiciary law and any applicable rules of procedure.

End,
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